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The Department of Environmental Protection (Department) requests that com-
menters submit comments on CD or DVD as well as on paper in order to facilitate
incorporation of submitted comments into its comment-response document. For this
purpose, the comments on CD or DVD should not be access-restricted (locked or
read-only). The Department prefers Microsoft Word 6.0 or above. MacIntosh for-
mats should not be used. Submission of a CD or DVD is not a regquirement. Each
comment should be identified by the applicable N.J.A.C. citation, with the com-
menter's name and affiliation following the comment.

A copy of the proposal is available on paper or on CD by calling the Depart-
ment at (609) 633-7021. The rule proposal can also be found at the Department's
website (www.nj.gov/dep). The agency proposal follows:

Summary

As the Department has provided a 60-day comment period on this notice of pro-
posal, this notice is excepted from the rulemaking calendar requirement pursuant
to N.J.A.C. 1:30-3.3(a)5.

The Department is proposing to restructure when and how it requires public
access to tidal waters and their shorelines under the Coastal Permit Program
rules, N.J.A.C. 7:7, and the Coastal Zone Management (CzZM) rules, N.J.A.C. 7:7E.
The changes are proposed in response to the ruling of the Appellate Division
limiting the Department's authority to require additional parking and restrooms
from municipalities receiving State shore protection funding (see Borough of Av-
alon v. NJ Department of Environmental Protection, 403 N.J. Super. 590 (App.
Div. 2008)), due to legislative action (see Public Access and Marina Safety Task
Force Act, N.J.S.A. 13:19-38 et seq.), and because the Department believes that
public access to tidal waters can be provided in a more effective and comprehen-
sive manner. Public access can better be provided by applying common sense prin-
ciples of governing, working with local governments, eliminating unnecessary
burdens on residents, businesses, and governmental entities, and by bringing
other resources to bear to create a comprehensive public access program that is
beyond merely imposing proscriptive regulatory requirements.

In short, the Department is transforming how it accomplishes its environmen-
tal and policy goals in recognition that results matter, and such results can be
accomplished without extensive and proscriptive regulatory requirements. The De-
partment is guided in this effort by the standards set forth in Governor Chris-
tie's Executive Order No. 2 (2010), which demands that rules be governed by a
set of "common sense principles." The Red Tape Review Group's Findings and Rec-
ommendations (April 19, 2010) (see
http://www.nj.gov/governor/news/news/552010/pdf/20100419 rtr final report.pdf)
also determined that elements of the existing public access rule needed revi-
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sion. The Department has listened to the many commenters who have told the De-
partment that a one size fits all regulatory approach is not only ineffective
and excessively burdensome, but that public access can best be enhanced by rec-
ognizing the different geographies of the State and the differing needs of the
public.

As part of its intent to maintain a robust public access policy, the Depart-
ment engaged in a thorough review of its public access regulations and policies.
Part of that review consisted of stakeholder meetings seeking input from repre-
sentatives of marine trades, environmental and recreational interests, business
and industry, and coastal zone municipalities. The Department held the first
public access rule work group meeting on April 27, 2010 at which oral comments
were received. There were approximately 30 attendees.

On August 17, 2010, the Department posted on its website and requested com-
ment on draft proposed rules for enhanced public access to the State's coastal
and other tidal waters, suggesting reasonable regulations, but also employing
additional, common sense measures to enhance public access. On August 18, 2010,
the Department held a second stakeholder meeting and approximately 25 attended.
The attendees were given a draft of the proposed amendments and in addition to
comments received at the meeting, written comments were accepted. The Department
received 10 comment letters which resulted in approximately 35 separate com-
ments.

The Department made several changes to the draft proposal as a result of the
comments. Some comments were suggested for clarification. For [page=773] exam-
ple, a commenter suggested consolidating the terms "Homeland Security Develop-
ment" and "Homeland Security Use," to one term "Homeland Security Facility."
Other comments resulted in more substantive changes. For example, a commenter
suggested that upon the expiration of a municipal public access plan, there
should be a requirement for the municipality to provide a progress report before
such plan is extended. Another commenter suggested that it is not appropriate to
base the access requirement for residential development on the number of units
(the initial draft proposal established a public access requirement for residen-
tial development consisting of more than 24 units). As a result, the current
proposal bases the access requirement on the linear feet of water-frontage.

The Department has long recognized public access as a fundamental and im-
portant part of the Department's policies for management of the State's coastal
zone and has imposed requirements for access to tidal waters since the initial
development of the Department's coastal zone management policies. For example,
since the earliest stages of implementation of New Jersey's Coastal Zone Manage-
ment program, assuring public access to the waterfront has been one of the De-
partment's goals (see, for example, September 1977, Department of Environmental
Protection, Coastal Management Strategy for New Jersey, CAFRA Area, Rocco D.
Ricci Commissioner, Brendan Byrne, Governor, available for review by contacting
the Department at (609) 777-0454). The Department's efforts to promote public
access, and its promulgation of public access requirements, derive from various
authorities, including the Public Trust Doctrine, the Federal Coastal Zone Man-
agement Act of 1972, 16 U.S.C. §§ 1531 et seq., as implemented by the State of
New Jersey, and the Department's management of the State's coastal areas under
the Coastal Area Facility Review Act (CAFRA), N.J.S.A. 13:19-1 et seq., and oth-
er statutes.

At its core, the Public Trust Doctrine acknowledges that the ownership, do-
minion and sovereignty over lands flowed by tidal waters, which extend to the
mean high water mark, is vested in the State in trust for the people. The pub-
lic's right to use the tidal lands and water encompasses the historic needs of
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navigation and fishing as well as the modern need for recreational uses. Bor-
ough of Neptune City v. Borough of Avon-by-the-Sea, 61 N.J. 296, 309 (1972). The
doctrine also recognizes that the public's right might be dependent on a right
to pass along upland beach. "Without some means of access the public right to
use the foreshore would be meaningless." Matthews v. Bay Head Improvement Asso-—
ciation, 95 N.J. 306, 323 (1984). However, the public's right over upland areas
is not unlimited and will depend on the circumstances. The Matthews Court held
that factors to be considered are the location of the upland to the public trust
lands, the extent and availability of publicly owned lands, the nature and ex-
tent of the public demand, and the usage of the upland by the property owner.
Id. at 365.

While litigation has led to court decisions expanding public access to the
shore through application of the Public Trust Doctrine, such a case-by-case ap-
proach is inadequate to ensure that public access to the water is provided in a
comprehensive and consistent manner Statewide.

Public access to the water is vital to the State's economy and quality of
life for its residents. Ocean and water access in large part define New Jersey
as a community. The ocean, shore and tidal waterways are also inextricably tied
to the State's economic health and well-being. Tourism, mostly tied to the shore
communities, is a $ 38 billion a year industry. The quality of life in this
State is directly linked to its proximity to the Atlantic Ocean and other
coastal and tidal waterways. It is in the public's best interest to enhance ac-
cess to the greatest extent practicable and in all reasonable manners. The pro-
posed amendments and repeals, which are part of a larger effort to promote and
enhance access, are intended to do that.

It is for these reasons that the Department believes it is essential that
public access opportunities be extensive and not merely rooted in the limited
common law Public Trust Doctrine but rather in a robust modern implementation of
an essential public need and right. It is important to note that nothing in the-
se proposed amendments and repeals would limit the rights the public has under
the Public Trust Doctrine. The proposed amendments explicitly so provide. What
the proposed amendments and repeals do, as part of a larger program to ensure
public access opportunities, is develop a comprehensive means for the public to
have broad, diversified, safe, and reasonable access to tidal waters throughout
the State.

While the Department plans to continue to impose reasonable public access
regulatory requirements as part of its Coastal Zone Management program, the De-
partment also believes that it can significantly enhance the public's enjoyment
and use of the ocean, bays, and other tidal waters by employing a host of other
measures as well. These measures include: assisting and providing incentives for
municipalities to create Municipal Public Access Plans to plan for and enhance
access opportunities; setting aside Green Acres and other resources to help mu-
nicipalities implement their plans; and effectively communicating with the pub-
lic so that people know of, and can take advantage of, the many public access
opportunities that exist throughout the State. The Department is also proposing
to expand the definition of public access to recognize the many ways the public
enjoys the water and their need to be in proximity to the waterfront.

The Department has established teams of professionals to work with municipal
officials to put together Municipal Public Access Plans with the intent of en-
hancing the public's access to tidal waters in a more comprehensive manner ra-
ther than the current, limited, purely regulatory approach. The plans will look
at current public access opportunities within the municipality, the needs of the
public, and explore and plan for enhanced access opportunities. Municipalities
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that develop plans will have greater opportunities to plan and control public
access within their boundaries, be able to collect monies in an access fund that
could be used for municipal projects, and be eligible for specifically dedicated
Green Acres loans and grants as part of a Blue Trails program.

Municipalities that do not have such plans may be ineligible for any Green
Acres loans or grants for any purpose within that municipality. Additionally,
municipalities without plans may rank lower for shore protection funding pro-
jects and would not be eligible for certain general permits.

The Department will also provide the public with the information it needs to
be able to choose the most appropriate location to enjoy the State's coastal and
tidal waters. The Department has already begun to compile, to post on a Depart-
ment website, and to otherwise distribute information concerning access points,
facilities, amenities, costs, and other vital facts and this information will be
continually expanded (go to www.state.nj.us/dep/cmp/access). Families will know
what beaches are best for their needs and those wanting a more secluded experi-
ence will know where these beaches exist and how to access them. Effective com-
munication will allow the public to make informed decisions.

The Department also understands that public access is more than just passive
physical access to the waterways. Public access needs to be as diverse as the
interests of the many people in the State and beyond who come to its shore and
waterfront communities. The State needs to ensure that there is sufficient and
reasonable access to beaches on which to bathe, rivers and streams in which to
canoe or kayak, bays in which to fish, and ports and marinas in which to conduct
commerce and navigation. The Department also recognizes that the public enjoys
and expects to be able to eat, drink, relax, and recreate along the ocean, bays,
and rivers. The Department thus is supporting as a legitimate public access op-
portunity the establishment of restaurants, bars, and other recreational and
amusement facilities to be built along tidal waterways as part of an overall,
balanced strategy to provide comprehensive and diverse opportunities for the
public to enjoy these resources. The New Jersey shore and riverfront communities
are diverse, active lands, where people come to enjoy being in close proximity
to the water and where the economy thrives. This is clearly evidenced by the
millions of tourists who come to the shore each year, to walk the boardwalks,
enjoy the piers and eat and drink along the waterways. It is also evident by the
many people who fish in the State's waters, along bridges and pocket parks, as
well as from the shores. It is evident in the many boats and other vessels that
navigate the State's waters for recreation or commercial activities and that de-
pend on access to the water as well as a vibrant public and private marina in-
dustry. And it is also evident by the State's vital ports and industrial areas
that depend upon access to the water.

In summary, the Department intends to uphold its historical role in promoting
and protecting the public's right to access tidal waters, for navigation, fish-
ing, and recreation, but will accomplish these significant [page=774] public
policy goals in a broad-based, effective, and comprehensive manner. It recogniz-
es the role regulations play as well as the gains that can be made by coopera-
tively working with our municipal leaders. The Department believes that communi-
cation is vital to enhance public access opportunities and that other means to
provide for access should be part of a continuing process of improvement. While
it is recognized that nearly all the oceanfront municipalities do provide rea-
sonable public access opportunities as evidenced by the large number of resi-
dents and tourists that enjoy and visit the shore, the Department believes that
improvements can and should be made and it is committed to move in that direc-
tion. The Department also recognizes that more meaningful public access to tidal
waters in urban areas must be provided and enhanced and is similarly committed
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to that goal. Department staff has already begun work with officials in several
urban municipalities to help them meet the waterfront access needs of their res-
idents. It is for all these reasons that the Department is proposing the follow-
ing regulatory changes as part of a comprehensive effort to maintain and enhance
public access to our tidal waters.

General

In addition to amendments proposed to specific portions of the rules, which
are discussed in detail by section below, the Department is proposing several
changes that impact multiple provisions within the rules.

With the exception of the lands and waters subject to public trust rights
special area rule at N.J.A.C. 7:7E-3.50, proposed amendments to which are de-
scribed in greater detail below, the Department has throughout the rules elimi-
nated the reference to public trust rights and replaced it with a reference to
public access. This change was made in the following provisions of the CZM
rules: N.J.A.C. 7:7E-3.22(c); 3.23(i); 3.43(c) and (d); 3.48(f); 7.2(b)2iii, 3,
(e)5 and (£)5; 7.3(d)2iv; 7.4(b)4d; 7.7(b); and 7.11(d)1iv and (e)4. Similar
changes are proposed to the Coastal Permit Program Rules (N.J.A.C. 7:7) at the
following citations: N.J.A.C. 7:7-7.5(a)l10, 7.6(a)3, 7.7(a)8, 7.8(qg), 7.9(9),
7.10(a)7, 7.11(c), 7.12(c), 7.13(c)2, 7.14(b)2, 7.17(b), 7.18(a)ll, 7.24(a)3,
7.26(a)9 and 7.29(f). The Department believes this term more accurately de-
scribes the comprehensive public access opportunities to be accomplished through
these rules.

In recognition of the Court's holding in the Borough of Avalon case cited
above limiting the Department's authority to adopt rules requiring a municipali-
ty to provide additional parking and restrooms as a condition of receiving an
appropriation from the Shore Protection Fund, the Department has deleted the
following requirement where it appears in both the Coastal Permit Program and
the CZM rules, "Additional requirements may be imposed as a condition if Shore
Protection Program funding is utilized, pursuant to N.J.A.C. 7:7E-8.11(p)." The
deletion has been made to N.J.A.C. 7:7-7.8(g), 7.9(g), 7.10(a)77, 7.11(c),
7.12(c), 7.14(b)2 and 7.18(a)ll, and N.J.A.C. 7:7E-7.2(e)5 and (f)5.

The Department is also proposing to delete requirements in the CZM rules re-
quiring public access for projects receiving Green Acres funding. These dele-
tions are all contained in N.J.A.C. 7:7E-8.11. In those cases where a coastal
permit is approved for property for which Green Acres funding was obtained, the
Green Acres public access requirements will govern (see N.J.A.C. 7:36). The
Green Acres rules require that a "local government unit or nonprofit shall en-
sure that funded parkland is open and that reasonable public access, as deter-
mined by the Department, is afforded to all New Jersey residents" (see N.J.A.C.
7:36-25.10) . For parkland that did not receive Green Acres funding (in a town
that has taken State Green Acres funding for other lands), the Green Acres rules
require that a "local government unit shall ensure that undeveloped unfunded
parkland is open and reasonable public access is afforded to all New Jersey res-
idents. A local government unit that operates or develops a recreation and con-
servation facility on unfunded parkland without Green Acres funding may adopt
fees and schedule the use of that facility at its discretion" (see N.J.A.C.
7:36-25.11) .

N.J.A.C. 7:7 Coastal Permit Program Rules

N.J.A.C. 7:7-1.3 Definitions
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In keeping with the Department's efforts to promote public access, the De-
partment is proposing to expand the definition of "amusement pier" at N.J.A.C.
7:7-1.3 to permit bars, restaurants, and other entertainment venues to be con-
sidered as allowed "amusements" on these structures. The expanded definition
would allow bars and restaurants, as well as other entertainment venues such as
stage and band areas and associated seating areas, to be included on amusement
piers. While bars and restaurants were previously excluded from the definition,
the Department believes that including these uses, as well as entertainment us-
es, will expand the public's opportunity for both visual and physical access
since the piers would now be viable for year-round use. Also, expanding the def-
inition to include these additional uses will make the rehabilitation of exist-
ing dilapidated piers economically attractive which will lead to increased in-
vestment as well as increased use of the shore area.

N.J.A.C. 7:7-7.6 Coastal general permit for beach and dune maintenance activi-
ties

In addition to the previously described amendment at N.J.A.C. 7:7-7.6(a)3 to
change the reference from public trust rights to public access rule, the Depart-
ment is proposing to change the way this general permit is applied to municipal
applicants. Because beach and dune maintenance activities relate directly to the
use of the beach by the public, the Department is proposing to limit the ap-
plicability of this general permit to those municipal applicants that develop
and obtain approval of a municipal access plan in accordance with N.J.A.C. 7:7E-
8.11(d) through (m). In this way the Department will encourage municipalities
performing beach and dune maintenance activities to do so within the context of
an overall municipal public access plan. Applicants who are not municipalities
may apply for the general permit to conduct beach and dune maintenance activi-
ties. In accordance with proposed N.J.A.C. 7:7E-8.11(c)1l, those non-municipal
applicants would have to comply with any applicable provisions in a municipal
access plan, if one exists in the municipality in which they intend to work.
However, if no plan exists, they will not be precluded from obtaining the gen-
eral permit for beach and dune maintenance activities.

N.J.A.C. 7:7-7.26 Coastal general permit for the construction of certain struc-
tures related to the tourism industry at hotels and motels, commercial develop-
ments and multi-family residential developments over 75 units

In addition to amendments to public access terminology, at N.J.A.C. 7:7-7.26
the Department is proposing to amend the coastal general permit for the con-
struction of certain structures related to the tourism industry at hotels and
motels, commercial developments and multi-family residential developments over
75 units to allow certain structures to remain in-place on a year-round basis,
except during periods of emergency. Such structures include underground utili-
ties, floor decking, open drink and food concession stand shells, and stage
shells. In the past year, there have been various legislative initiatives that
sought to amend this general permit to allow for certain structures to remain in
place on a year-round basis. The Department has reviewed the rationale for re-
moving the structures and determined that allowing certain types of development
to remain in place during non-emergency periods will not pose serious adverse
impacts to the beaches and shoreline since all of the other standards for devel-
opment remain in the general permit.

At N.J.A.C. 7:7-7.26(a)l, the Department is proposing to allow exceptions to
the existing requirement that specified structures remain in place only from May
1 through October 31. Currently structures authorized by this general permit may
remain in place from May 1 through October 31 of each year. Proposed N.J.A.C.
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7:7-7.26(a)li, will allow underground utilities, floor decking, concession stand
shells and stage shells to remain in place on a year-round basis. All other
structures will continue to have to be removed from November 1 to April 30.

Proposed new N.J.A.C. 7:7-7.26(a)2 requires structures authorized by this
general permit that are located on a beach, except underground utilities, to be
removed throughout the year any time that the National Weather Service issues a
Severe Weather Alert for the municipality in which the development is located,
for significant weather events, such as Coastal Flood Warning, Extreme Wind
Warning, Hurricane Warning, Tornado Warning or Tropical Storm Warning, that
would directly affect structures left on the beach, until the Severe Weather
Alert is lifted. This [page=775] is intended to limit damage that may be caused
by debris generated by structures becoming dislodged during a storm or disaster
event.

N.J.A.C. 7:7-7.26(a)10 has been recodified to N.J.A.C. 7:7-7.26(a)ll and re-
worded for clarity. There are no changes in substance.

N.J.A.C. 7:7E Coastal Zone Management

N.J.A.C. 7:7E-1.8 Definitions

The Department is proposing to add to N.J.A.C. 7:7E-1.8 definitions for the
terms "amusement pier," "critical infrastructure," "homeland security facility,"
"industrial development," "natural area," "parcel," "public development," "rede-
velopment" and "residential development."

The definition for the term "natural area" is currently codified at N.J.A.C.
7:7E-8.11(b) and is proposed to be relocated without amendment.

The proposed definitions for the terms "industrial development," "public de-
velopment" and "residential development" are identical to the definitions of
these same terms in the Coastal Permit Program Rules at N.J.A.C. 7:7-1.3. These
terms are used in the housing use rule at N.J.A.C. 7:7E-7.2 and in the proposed
new public trust rights rule at N.J.A.C. 7:7E-8.11. The proposed definition of
"amusement pier" is the same as the proposed amended definition of the same term
in the Coastal Permit Program rules at N.J.A.C. 7:7-1.3 as described above.

The Department is proposing new definitions for the terms "critical infra-
structure," "homeland security facility," "parcel" and "redevelopment." A "home-
land security facility" or "critical infrastructure" is any facility that has
been determined to be either critical in nature or a key resource by the New
Jersey Office of Homeland Security and Preparedness or the Federal Department of
Homeland Security. These facilities may include, but are not limited to, air-
ports and military facilities, transportation infrastructure, certain chemical
or energy facilities and utilities, marine terminal or transfer facilities, and
freight or passenger rail lines. The Department is including both homeland secu-
rity and critical infrastructure because the New Jersey Department of Transpor-
tation refers to its homeland security concerns using the term "critical infra-
structure," while other agencies refer to "homeland security facilities."

The Department is proposing a new definition for "parcel." The Department
distinguishes in the public access rules between developments that are expanding
without the addition of new property and those that obtain new property for ex-
pansion. Therefore, it is necessary to have a definition to describe the parcel
of land as it exists on April 4, 2011, which is the proposal date for these rule
amendments.

The term "redevelopment," although used throughout the Coastal Zone Manage-
ment rules, has never been defined because it is almost always coupled with the
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term "development" (as in "development and redevelopment") and, to date, the De-
partment has not assigned different standards or criteria for "redevelopment" as
opposed to "development" activities. A specific definition is needed at this
time because redevelopment is among the list of activities for which public ac-
cess 1s not required. The Department is proposing to define "redevelopment" as
the development of a site that has been inactive, underutilized, or abandoned
for five years or less. The concept of "inactive, underutilized" is the same as
that used in the goals of the CZM rules. That is, the Department should encour-
age "the redevelopment of inactive and under-utilized waterfront facilities for
port, water-dependent and maritime uses" (see N.J.A.C. 7:7E-1.1(c)4ii), and man-
age coastal activities and foster well-planned communities and regions that en-
courage "mixed-use redevelopment of distressed waterfront communities including
underutilized, abandoned and contaminated sites." (See N.J.A.C. 7:7E-
1.1(6)i(1l)). The Department is proposing that five years be the maximum amount
of time for a site to have been abandoned and still considered to be "redevel-
oped" instead of "developed" because after a longer period of time, natural en-
vironmental conditions reestablish on a site. Thus, five years is the same
amount of time used to limit the reconstruction of a house in wetlands under the
Freshwater Wetlands Protection Act rules (see N.J.A.C. 7:7A-5.8(a)l), and five
years 1s used as the criterion for abandonment of farm fields under those rules
(see definition of "abandoned" at N.J.A.C. 7:7A-1.4).

The definition of "dwelling unit" is amended to correct punctuation and to
change "any habitable structure" to "any other habitable structure" to be con-
sistent with N.J.A.C. 7:7-1.3.

N.J.A.C. 7:7E-3.48 Hudson River Waterfront Area

At N.J.A.C. 7:7E-3.48, Hudson River Waterfront Area, the Department is pro-
posing to amend the reference to compliance with the public trust rights rules
at N.J.A.C. 7:7E-8.11, and to specify that the portions of N.J.A.C. 7:7E-8.11
that apply to the Hudson River waterfront area are located at N.J.A.C. 7:7E-
8.11(a) and (n)3i, 4i and 5. In addition, the Department is proposing to delete
the cross-reference to N.J.A.C. 7:7E-8.11 at N.J.A.C. 7:7E-3.48(f) and replace
it with a reference to N.J.A.C. 7:7E-3.50. The reference to N.J.A.C. 7:7E-3.50
makes clear that in instances where the Department allows a departure from
strict compliance with this rule, it can only do so in compliance with the lands
and waters subject to public trust rights rule.

At N.J.A.C. 7:7E-3.48(e), the Department is proposing to provide an exception
to the requirement to provide 24-hour access if it can be demonstrated to the
Department that the provision of public access is not practicable based on the
risk of injury from substantial permanent obstructions or proposed hazardous op-
erations, or upon documentation of a threat to public safety due to unique cir-
cumstances concerning the subject property. The proposed amendment is consistent
with the overall amendments that are being proposed for all types of public ac-
cess which allow the Department to consider site-specific circumstances when de-
termining whether or not, and to what extent, public access is required. For ex-
ample, at N.J.A.C. 7:7E-8.11(n)3ii, the Department requires onsite public access
for industrial or public development unless access is not practicable based on
the risk of injury from proposed hazardous operations or substantial permanent
obstructions and no measures can be taken to avert these risks, in which case
offsite public access is acceptable.

N.J.A.C. 7:7E-3.50 Lands and waters subject to public trust rights

The Department is proposing to amend N.J.A.C. 7:7E-3.50(a) to better describe
the special area to which public trust rights apply. In addition, the Department
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is proposing a description of the types of public access and the activities that
the public may engage in once they have gained access to the water including
navigation, fishing and recreational activities including swimming, sunbathing,
surfing, sport diving, bird watching, walking, and boating.

The Department is proposing to delete existing N.J.A.C. 7:7E-3.50(b), which
states that development that adversely affects lands and waters subject to pub-
lic trust rights is discouraged, and has incorporated this language in proposed
N.J.A.C. 7:7E-3.50(b). The Department is proposing to amend N.J.A.C. 7:7E-
3.50(d) and recodify it as N.J.A.C. 7:7E-3.50(b), and to state that, except for
the Hudson River Waterfront Area, public access shall be provided in accordance
with N.J.A.C. 7:7E-8.11. Proposed amendments further provide that access in the
Hudson River Waterfront Area shall be provided in accordance with N.J.A.C. 7:7E-
3.48. As previously stated, the amendments to this section clarify that it is
the effect on access to lands subject to public access requirements that is dis-
couraged.

The Department is proposing to delete N.J.A.C. 7:7E-3.50(c), which addresses
the moratorium that prevents the Department from applying the public access rule
to marinas. The rule amendments contained later in this notice of proposal ad-
dress the concerns and issues regarding public access raised by the marina
trades groups, so this subsection is no longer needed.

Finally, N.J.A.C. 7:7E-3.50(e), which contains the rationale for this section
of the rules, is recodified as N.J.A.C. 7:7E-3.50(c) with no amendments.

N.J.A.C. 7:7E-7.2 Housing use rules

In addition to changing the references in N.J.A.C. 7:7E-7.2 from public trust
rights to public access, the Department is proposing to delete N.J.A.C. 7:7E-
7.2(e)51i and (f)5i, since they provide a public access requirement related to
beach and dune maintenance activities that is no longer consistent with the pub-
lic access requirements contained at proposed N.J.A.C. 7:7E-8.11. Both N.J.A.C.
7:7E-7.2(e) and (f) currently establish certain standards for public access
which are cross-referenced at [page=776] N.J.A.C. 7:7E-7.2(e)51 and (£f)51i and
that are no longer relevant since they are being superseded by the requirements
throughout proposed N.J.A.C. 7:7E-8.11.

N.J.A.C. 7:7E-7.3 Resort and recreational use (amusement piers, parks and board-
walks)

The Department is proposing to amend N.J.A.C. 7:7E-7.3(e) by deleting the
definition of "amusement pier" at paragraph (e)l. This definition, as amended to
reflect changes proposed to the same term at N.J.A.C. 7:7-1.3, is being proposed
to be relocated to N.J.A.C. 7:7E-1.8, Definitions, to appear with all other def-
initions applicable to the CZM rules. Existing N.J.A.C. 7:7E-7.3(e)2 through 4
are proposed to be recodified as N.J.A.C. 7:7E-7.3(e)l through 3 as a result of
the removal of the definition at existing N.J.A.C. 7:7E-7.3(e)l. In addition,
the Department is proposing to delete the reference to compliance with the pub-
lic trust rights rule (N.J.A.C. 7:7E-8.11) at current N.J.A.C. 7:7E-7.3(e)2vi.
An amusement pier, by definition, provides public access because it is structure
located on a beach and/or tidal water, seaward of a bulkhead or boardwalk, on
which amusements for public enjoyment are located. The remaining, unchanged pro-
visions at N.J.A.C. 7:7E-7.3(e) outline the specific public access criteria for
amusement piers which differ from the requirements for other non-amusement piers
contained at N.J.A.C. 7:7E-8.11(p).

N.J.A.C. 7:7E-8.11 Public access
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The Department is proposing to change the section heading from "Public trust
rights" to "Public access" and to focus the content on what constitutes public
access and mechanisms to be used to satisfy public access requirements. The De-
partment is proposing to replace the current N.J.A.C. 7:7E-8.11(a) with a new
subsection (a) to include a list of features that may constitute and provide
public access, for example, streets, paths, trails, walkways, easements, paper
streets, dune walkovers/walkways, piers and other rights of way. In addition,
the Department has included at N.J.A.C. 7:7E-8.11(a) the language from existing
N.J.A.C. 7:7E-8.11 (o) which states that no authorization or approval under this
chapter shall be deemed to relinquish public rights of access to and use of
lands and waters subject to public trust rights in accordance with N.J.A.C.
7:7E-3.50. Finally, the Department is informing applicants that authorizations
or approvals under this chapter do not relieve them from the obligation to ob-
tain a Tidelands approval, in those cases where such approval is required.

The Department is proposing to delete current N.J.A.C. 7:7E-8.11(b), which
contains definitions, because all definitions relating to public access will be
contained in the definition section at N.J.A.C. 7:7E-1.8. In addition, the De-
partment is proposing to delete N.J.A.C. 7:7E-8.11(c) through (f), and to repeal
N.J.A.C. 7:7E Appendix 6 that is referenced therein, which contain the substan-
tive requirements for public access, and to replace them with proposed new
standards at proposed N.J.A.C. 7:7E-8.11(c) through (z).

At proposed N.J.A.C. 7:7E-8.11(b), the Department is proposing public access
goals. The goals will work in conjunction with those outlined at N.J.A.C. 7:7E-
1.1(c) and will help guide the Department's public access requirements as well
as the requirements for Municipal Public Access Plans. The proposed goals are
that: all levels of government in New Jersey strive to create and enhance public
opportunities for access; existing public access be maintained while new devel-
opment should provide onsite or offsite opportunities for access; and that in
cases where there are conditions that would endanger the health or safety of the
public or environment, or where access in a particular location could create a
significant security wvulnerability, access can be prohibited or limited tempo-
rally or in scope (for example, seasonally or hourly, or by activity).

Proposed N.J.A.C. 7:7E-8.11(c) provides information regarding how the remain-
der of the rule is structured and indicates what provisions are applicable to
public access depending upon where the proposed project is located and the sta-
tus of public access planning in the municipality within which the proposed pro-
ject is located. The subsection specifies that the criteria for public access
associated with the Hudson River Waterfront Area are found at N.J.A.C. 7:7E-
3.48. N.J.A.C. 7:7E-8.11(c)l directs applicants whose projects are in municipal-
ities with Municipal Public Access plans approved on or before the date of re-
ceipt of a permit application by the Department, to the requirements at N.J.A.C.
7:7E-8.11(d) through (m). N.J.A.C. 7:7E-8.11(c)2 directs applicants for commer-
cial, residential, industrial and public development, and homeland security fa-
cilities to N.J.A.C. 7:7E-8.11(n) for projects in municipalities without Munici-
pal Public Access Plans approved on or before the date of receipt of a permit
application by the Department. It also specifies that applicants for coastal
permits will be required to submit a project specific access plan with their ap-
plications. Finally, N.J.A.C. 7:7E-8.11(c)3 directs applicants to the appropri-
ate standards in the rules for public access at marina, pier, beach and dune
maintenance, and shore protection projects at N.J.A.C. 7:7E-8.11 (o), (p), (q)
and (r) respectively. Municipalities cannot include such facilities in their Mu-
nicipal Public Access Plans (see proposed N.J.A.C. 7:7E-8.11(g) with reference
to marina and pier projects), so all of the criteria for providing public access
as a result of activities associated with these facilities are contained in the
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Department's rules. The Department does not believe it would be appropriate to
allow municipalities to provide varying standards for beach and dune maintenance
or shore protection projects.

Proposed N.J.A.C. 7:7E-8.11(d) provides the opportunity for, and encourages
the development of, Municipal Public Access Plans (MPAP). Municipalities that
develop public access plans will be able to determine and direct public access
suited specifically to the needs of the community. If a MPAP is completed and
the Department deems it consistent with public access goals, Department-approved
development along tidal waterways and their shores will be required to provide
public access consistent with the municipal plan. In those cases where it is
deemed appropriate to make a monetary contribution instead of providing public
access onsite or offsite in the vicinity, municipalities with public access
plans will receive those contributions for use in furthering public access goals
in accordance with the strategy specified in the approved MPAP. N.J.A.C. 7:7E-
8.11(d) also directs that MPAPs cannot provide for public access that is contra-
ry to any other requirement in the Department's rules and provides examples of
such requirements.

Proposed N.J.A.C. 7:7E-8.11(e)l through 5 specify the components required for
an acceptable MPAP. If a municipality already has a public access plan with some
but not all of the components described, the municipality may supplement its ex-
isting plan, indicate to the Department where the existing plan addresses vari-
ous components, and provide the Department with a complete package. There is no
requirement that the municipality draft an entirely new plan. Further, the De-
partment intends to provide extensive guidance, as well as sample plans, to fa-
cilitate the drafting of plans by municipalities.

Proposed N.J.A.C. 7:7E-8.11(e)l requires the municipality to provide a state-
ment describing the goals of the overall MPAP. This must include a description
of administrative mechanisms to be used to implement the plan, and if the goal
is to formulate a joint plan with a neighboring municipality, how that joint ef-
fort will be administered to assure that the access to be provided is permanent-
ly protected.

Proposed N.J.A.C. 7:7E-8.11(e)2 specifies that the application must also in-
clude a statement that the MPAP is consistent with the municipal Master Plan.
Consistency with the municipal Master Plan is important because the municipal
Master Plan is prepared by the planning board and, after public hearing, adopted
or amended. Further, a master plan guides "the use of lands within the munici-
pality in a manner which protects public health and safety and promotes the gen-
eral welfare." (See N.J.S.A. 40:55D-28a.) Finally, the municipal Master Plan in-
cludes a statement indicating the relationship of the proposed development of
the municipality to the master plans of contiguous municipalities (see N.J.S.A.
40:55D-28d) .

Proposed N.J.A.C. 7:7E-8.11(e)3 requires the municipality to conduct and pro-
vide in the MPAP a public access needs assessment. A public access needs assess-
ment is an evaluation of the existing points and locations providing public ac-
cess, the type of existing public access and water dependent and water oriented
activities, the need for additional perpendicular public access locations, and
existing practical limitations on, and/or alternatives for addressing the limi-
tations associated with, providing public access.

Proposed N.J.A.C. 7:7E-8.11(e)4 requires submittal of a digital map and in-
ventory that identifies tidal waterways and their shores and all land [page=777]
held by the municipality adjacent to such waterways. The map must also depict
the location of all existing and proposed public accessways and public access
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facilities and specify which of those accessways and facilities are compliant
with the Americans with Disabilities Act of 1990.

Finally, proposed N.J.A.C. 7:7E-8.11(e)5 requires the MPAP to include an im-
plementation strategy. The strategy begins with the results of the needs assess-
ment and, based upon the findings of that assessment, presents the forms and a
comprehensive list of the types of public access to be provided based on local
needs; includes tools to accomplish the desired public access and identifies and
proposes any necessary modifications to existing local plans, ordinances or pro-
grams to support the MPAP. In addition, if the MPAP includes provision for mone-
tary compensation in lieu of onsite public access, the plan must specify the
types of uses (that is, residential, commercial, industrial and/or homeland se-
curity) for which a monetary contribution will be required.

The remainder of the requirements at proposed N.J.A.C. 7:7E-8.11(e)5 require
an estimate of the costs associated with providing access in accordance with the
MPAP and how it will be funded, together with a schedule for implementation. In
addition, the municipality must identify measures to be implemented to protect
the public access identified in the plan including recording of conservation
easements/restrictions, or for municipally owned properties, through placement
of the property on the municipal Recreation and Open Space Inventory; and in-
clude a draft resolution for incorporating the Department-approved MPAP into the
municipal Master Plan. Finally, it is appropriate to incorporate the public ac-
cess plan as part of the municipal master plan at N.J.A.C. 7:7E-8.11(e)5xi be-
cause the municipal master plan process provides the public outreach and notice
needed to adopt an effective MPAP.

Proposed N.J.A.C. 7:7E-8.11(f) allows municipalities that obtain approval of
a MPAP to require a monetary contribution in lieu of onsite public access. In
order to be approved, the municipality must have a dedicated fund specifically
for money collected for public access and must define the circumstances when it
will require a monetary contribution in lieu of providing onsite public access.
If a municipality includes provision for a monetary contribution in lieu of on-
site access in its plan, N.J.A.C. 7:7E-8.11(f) specifies the formula that must
be used in calculating the amount to be contributed by a development subject to
the provision. The Department based the proposed formula on the costs for con-
structing a walkway because, in the Department's experience, this has been the
standard option for providing public access. Although the Department acknowledg-
es that the proposed rules allow several alternatives to a walkway, a walkway
remains the option with the most predictable cost factors and was therefore
deemed the most appropriate access type to form the basis of the cost formula.
Further, the Department believes that this formula will result in an appropriate
contribution to the designated offsite public access project because it approxi-
mates the cost of access that would have been provided onsite. The formula de-
termines the contribution based upon the combined cost of purchasing land upon
which to provide access (the land acquisition cost (LAC)) and the cost of con-
structing a public walkway that provides both perpendicular access to, and par-
allel access along, the shore (the total walkway cost (TWC)).

The TWC is calculated by adding the length of the perpendicular access that
would have had to have been provided on that site for onsite access (as measured
in feet along the shorter property line running from the non-waterward property
boundary to waterward property boundary) to the length of the waterfront portion
of the property as measured in feet. This total accessway length is multiplied
by 10 feet, which is the minimum walkway width required in proposed N.J.A.C.
7:7E-8.11(w), to obtain the total square feet of walkway. The TWC is determined
by multiplying the total square feet of the walkway by $ 7.00 per square foot.
The Department determined that $ 7.00 is a reasonable per square foot cost for
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walkway construction based on research that shows that the cost for materials to
be used in walkway construction can vary from $ 5.00 to $ 9.00, if using con-
crete, to $ 5.00 to $ 17.00 (or more) for the use of a wood or composite deck-
ing.

The land acquisition cost (LAC) is determined by calculating the total cost
of the site per square foot, based upon the equalized assessed value of the
property (that is, determine the equalized assessed value of the entire property
and then divide by the total square feet of the property to get a cost per
square foot). "Equalized assessed value" is the assessed value of a property di-
vided by the current average ratio of assessed to true value for the municipali-
ty in which the property is situated, as determined in accordance with N.J.S.A.
54:1-35 et seqg. Equalized assessed values for communities Statewide are availa-
ble on the State Department of Treasury's website at:
http://www.state.nj.us/treasury/taxation/lpt/lptvalue.shtml. The square footage
cost is then multiplied by the total square feet of walkway to obtain the land
acquisition cost. The Department has also included an example in the rules to
demonstrate how to apply the formula.

Proposed N.J.A.C. 7:7E-8.11(g)1 through 4 establish that MPAPs cannot exceed
the Department's public access requirements for activities occurring in munici-
palities without an approved MPAP. For example, when the rules provide that no
public access is required for certain activities in areas not subject to an ap-
proved MPAP, a municipality cannot require access through an MPAP for such ac-
tivities. The rule also specifies that the Hudson River Waterfront Area, marinas
and piers cannot be included within an approved MPAP. The Department believes
that the Hudson River Waterfront Area, marinas and piers have unique issues and
concerns and that these issues are best addressed through the Department's
rules. These areas and structures within municipalities with an approved MPAP
will continue to be governed by the requirements specified in the Department's
rules for public access (and thus may not be subject to requirements such as a
MPAP provision providing for monetary contribution in lieu of onsite public ac-
cess) .

Proposed N.J.A.C. 7:7E-8.11(h) requires that, in addition to submitting the
proposed MPAP to the Department, a copy of the plan must be submitted to the
county planning board and any regional planning entities with jurisdiction. If
the plan proposes joint projects with neighboring municipalities to satisfy pub-
lic access needs, in addition to providing a copy of the application packet to
the municipality with which the joint project is planned, the rules require that
the appropriate county planning board and regional planning entities for the
neighboring municipality also receive a copy of the application. This will serve
to inform these agencies about the MPAP, and provide additional locations at
which the public may view the proposed MPAP.

Proposed N.J.A.C. 7:7E-8.11(1i) provides that the Department will review ap-
plications for approval of a MPAP to determine whether the MPAP is consistent
with the goals established at N.J.A.C. 7:7E-1.1(c) and N.J.A.C. 7:7E-8.11(b), as
well as all requirements specified in N.J.A.C. 7:7E-8.11. N.J.A.C. 7:7E-8.11(1)
describes the actions to be taken by the Department upon a determination that
the MPAP is consistent with N.J.A.C. 7:7E-1.1(e), as well as the public access
goals and requirements contained in N.J.A.C. 7:7E-8.11. Particularly, the pro-
posal requires the Department to publish a notice in the New Jersey Register and
DEP Bulletin to advise the public of its determination. The applicant municipal-
ity will additionally be directly notified of the decision.

Proposed N.J.A.C. 7:7E-8.11(j) provides that a Department-approved MPAP will
be conditioned upon the incorporation of the approved plan into the municipal
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Master Plan. The municipality is required to provide the Department with a copy
of the approved resolution demonstrating that the MPAP has been successfully in-
corporated into the Master Plan. As previously described, consistency with the
municipal Master Plan is important because the municipal Master Plan guides "the
use of lands within the municipality in a manner which protects public health
and safety and promotes the general welfare." (See N.J.S.A. 40:55D-28a). Because
the MPAP addresses public access which also promotes the general welfare of the
community, the Department has proposed to require the municipality to incorpo-
rate the MPAP into the Master Plan.

Proposed N.J.A.C. 7:7E-8.11 (k) states that upon the Department's receipt of
proof of incorporation of an approved MPAP into the municipal Master Plan, pub-
lic access requirements resulting from Department permitting for permit applica-
tions received after that date will be those specified in the MPAP. The Depart-
ment believes that permit applicants who have designed a project and submitted
an application to the Department prior to the MPAP having been incorporated into
the Master Plan and proof of that incorporation having been provided to the De-
partment to make the MPAP effective should be allowed to rely upon the rules in
place when their permit application was submitted. Accordingly, for those permit
applications under review by the [page=778] Department at the time the munici-
pality in which the proposed project is located files proof of incorporation of
the MPAP into the Master Plan and proof of that incorporation having been pro-
vided to the Department to make the MPAP effective, the Department will continue
its review and establish public access requirements in accordance with the rules
in effect at the time the permit application was submitted, rather than the re-
quirements of the MPAP. This provision is consistent with the Department's han-
dling of permit applications deemed complete as specified at N.J.A.C. 7:7-

4.4 (a)4. If after the application is deemed complete but during the application
review period, the MPAP becomes effective, and an applicant prefers to provide
public access in accordance with the approved MPAP, the applicant must withdraw
the application and resubmit it with a new public access proposal. This is nec-
essary both to ensure that the public is aware of the public access proposed by
the applicant as part of the application, and because coastal permit decisions
are governed by the 90-day permit application review requirements of N.J.S.A.
13:1D-9 et seq., making it impossible to subsequently provide notice of this
change in the proposal and provide a permit decision within the mandatory time
frames. Pursuant to N.J.A.C. 7:7-4.9(a), permit fees from the initial applica-
tion may be credited to the resubmitted application provided the application is
re-submitted within the applicable time frame.

N.J.A.C. 7:7E-8.11(1) requires that a municipality request review and approv-
al from the Department of any changes it wants to make to a MPAP after the plan
has been approved if the changes would affect the location or type of access to
be provided, or would change the terms of provisions in the plan related to con-
tributions in lieu of onsite access. Approval of these types of changes is re-
quired because they affect the substance of the plan upon which the Department's
approval was based. In support of a request for a change to a plan, the appli-
cant must provide the approved plan updated to reflect the proposed changes with
an explanation of how the proposed changes affect the approved plan.

The Department is proposing at N.J.A.C. 7:7E-8.11(m) that MPAPs be valid for
six years. Periodic expiration of the MPAP is necessary to assure that goals es-
tablished in the originally approved plan, including any planned improvements in
public access to be funded by contributions in lieu of onsite access, are pro-
gressing as anticipated. The periodic re-examination will provide the municipal-
ity and the Department with an opportunity to make any necessary adjustments to
assure that the plan continues to fulfill its goal of assuring appropriate pub-
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lic access is provided. The six-year term will enable the MPAP to be reexamined
concurrently with the municipality's reexamination of its Master Plan. In ac-
cordance with the Municipal Land Use Law, specifically N.J.S.A. 40:55D-89, the
governing body shall, at least every six years, provide for a general reexamina-
tion of its master plan and development regulations by the planning board.
Therefore, this is an appropriate time for the municipality to reexamine and re-
new its MPAP with the Department.

Proposed N.J.A.C. 7:7E-8.11(m)1 through 5 specify the information that the
municipality seeking renewal of an expiring Municipal Public Access Plan must
provide to the Department. To renew a plan, at least six months before the plan
expires the municipality must provide a progress report indicating the status of
all projects undertaken in accordance with the plan. For projects that have not
been undertaken as originally planned, the progress report must explain why the
project has not progressed as planned and provide a new schedule for implementa-
tion. The progress report must also identify any desired changes to the plan;
provide an accounting of the funds collected in lieu of onsite access and all
expenditures of those moneys; and identify any problems encountered with the
plan with suggestions on ways to remedy such problems. For the Department to re-
new the plan, it must find that the MPAP is achieving or making substantial pro-
gress toward achieving the public access goals as anticipated when it was origi-
nally approved. The Department plans to work with municipalities that need as-
sistance modifying their plans to better meet the public access goals.

Proposed new N.J.A.C. 7:7E-8.11(n) contains the requirements for public ac-
cess for developments proposed in municipalities that do not have an approved
MPAP. The subsection is generally organized by type of development. In addition,
the Department is providing factors it will consider when determining whether
proposed public access is appropriate. These factors include the type of public
access available, the compatibility of the proposed public access with the ap-
plicant's proposed use of the site, the square footage of the proposed access
area, and environmental impact/benefit. For example, if an applicant proposes to
provide a swimming area in a location with dangerous currents, it would not be
considered appropriate. However, a walkway with a fishing area may be more suit-
able.

Proposed N.J.A.C. 7:7E-8.11(n)l1 contains the public access requirements for
commercial development, with the requirements varying depending upon whether the
development is classified as existing or new. For existing commercial develop-
ment, which is defined to include proposed activities at a developed commercial
property consisting of maintenance, rehabilitation, renovation, redevelopment,
or expansion that remains entirely within the parcel containing the existing de-
velopment, and with the cumulative increase in area covered by buildings, as-
phalt or concrete being 50 percent or less (expansion resulting in greater than
a 50 percent cumulative increase in the area covered by buildings, asphalt or
concrete is considered to be "new commercial development" subject to the re-
quirements of proposed N.J.A.C. 7:7E-8.11(n)1lii), the Department is proposing,
at N.J.A.C. 7:7E-8.11(n)li, to require that existing public access be main-
tained, or equivalent access be provided onsite. This provision would allow ex-
isting public access to be relocated if necessary to accomplish the proposed
project, but only if the proposed new onsite access is equivalent to the current
access. Accordingly, flexibility is provided, but only where it is not allowed
at a cost of public access being reduced. Equivalent public access shall include
access that provides for opportunities to participate in the same activities,
such as fishing, swimming and passive recreation, in the same manner and by the
same number of people as in the existing public access area. If there is no cur-
rent public access, then there is no requirement to provide public access as
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part of an approval for rehabilitation, renovation, or an expansion of commer-
cial development that remains within the parcel and does not exceed the cumula-
tive limit on increase of the area covered by buildings, asphalt or concrete. It
has been the Department's experience that applicants have hesitated to do needed
renovations or to rehabilitate dilapidated facilities, since doing so under the
existing rules would trigger the need to provide potentially cost-prohibitive
public access. Therefore, the Department believes that if there is no public ac-
cess currently, it would be very difficult and costly for many applicants, with-
out the acquisition of additional land, to provide new public access when a site
is being rehabilitated, renovated or expanded. It is in the State's best inter-
est to encourage these activities.

For new commercial development, which is defined to include the conversion of
an existing non-commercial use to a commercial use as well as changes to exist-
ing commercial development that would result in either greater than a cumulative
50 percent increase in the area covered by buildings, asphalt, or concrete pav-
ing, or an expansion onto a parcel which was not part of the existing develop-
ment, the Department is proposing at N.J.A.C. 7:7E-8.11(n)lii that public access
be provided onsite, at a minimum during normal operating hours. The Department
is proposing that more than a cumulative 50 percent increase requires new public
access because this is consistent with the Coastal Permit Program rules at
N.J.A.C. 7:7-4.10 that require a new permit application for applicants proposing
to increase the area covered by buildings, asphalt or concrete paving by more
than 50 percent.

At proposed N.J.A.C. 7:7E-8.11(n)1liii, the Department is providing examples
of acceptable types of public access. They include a public accessway located
parallel to the shoreline with perpendicular access; a boat ramp, pier, fishing
or other direct access to the waterway; a waterfront pocket park; public re-
strooms; and/or additional public parking. A "pocket park" is a small park ac-
cessible to the general public. Pocket parks are frequently created on a single
vacant building lot or on small, irregular pieces of land. They may be created
as a component of the public space requirement of large building projects and
provide a green space to sit outdoors and conduct small scale activities such as
would be associated with a tot-lot or fishing area. Additional public parking
means parking to accommodate public access, beyond that needed to support the
commercial development to be located on the site.

At N.J.A.C. 7:7E-8.11(n)2, the Department is proposing criteria for public
access associated with residential development. Residential development is fur-
ther divided into five categories.

[page=779] Proposed N.J.A.C. 7:7E-8.11(n)21i addresses accessory development
or structural shore protection at an existing residential development. In this
case, existing access shall be maintained. If it is necessary to permanently im-
pact the existing access in order to perform the activities, equivalent access
shall be provided onsite. However, if there is no existing public access onsite,
no public access is required. Similar to renovations at a commercial development
described under N.J.A.C. 7:7E-8.11(n)l1i, the Department believes that if there
is no public access currently, it would be very difficult to provide new public
access when a residence is simply adding an accessory development or undertaking
shore protection because additional land is not being acquired. As stated previ-
ously, it has been the Department's experience that applicants have hesitated to
do renovations or to undertake needed shore protection, since doing so under the
existing rules would trigger the need for potentially cost-prohibitive public
access. Therefore, the Department believes that if there is no public access
currently, it would be very difficult and costly for many applicants, without



Page 18
43 N.J.R. 772 (a)

the acquisition of additional land, to provide new public access when a site is
being rehabilitated, renovated or expanded.

Proposed N.J.A.C. 7:7E-8.11(n)2ii applies to new residential development
where the development consists solely of the construction of one single family
home or duplex which is not in conjunction with a previous development as de-
fined at N.J.A.C. 7:7-2.1(b)8. In this case, no public access is required. Since
the Department began regulating residential development of less than 25 units in
1994, it has never required public access with the construction of one single
family home or duplex and is in not proposing to change that practice.

Proposed N.J.A.C. 7:7E-8.11(n)2iii applies to new residential development of
more than one single family home or duplex or the conversion of any existing use
to a residential use that has a total combined water frontage of 500 linear feet
or less. Five hundred linear feet is approximately the length of one city block.
Proposed N.J.A.C. 7:7E-8.11(n)2iii specifies the hierarchy that will be applied
to determine the type of public access that must be provided for residential de-
velopment subject to this provision, which may include either onsite or offsite
access, depending upon the circumstances applicable to a particular site.

In accordance with N.J.A.C. 7:7E-8.11(n)2iii (1), public access must generally
be provided onsite. Onsite public access may consist of the same components de-
scribed at N.J.A.C. 7:7E-8.11(n)liii for commercial development (that is, ac-
cessway, boat ramp, pocket park, restrooms, parking).

However, the rule recognizes that there may be situations where onsite public
access may not be feasible. Proposed N.J.A.C. 7:7E-8.11(n)21ii(2) specifies that
if the applicant demonstrates that onsite public access is not feasible, based
upon the size of the site, character of the waterway, and environmental impact
or benefits, alternative equivalent offsite public access may be allowed. If
equivalent offsite access is allowed under this sub-subparagraph, the access
must be both on the same waterway and within the same municipality as where the
proposed activity is proposed. In determining whether the proposed offsite ac-
cess will be equivalent, the Department will consider the type of public access
available (for example, if swimming access is available onsite then swimming
should be available at the offsite location), cost, square footage and environ-
mental impact or benefit of the offsite access and compare that to what could be
provided onsite. Offsite public access on the same waterway within the same mu-
nicipality as the residential development is important in assuring that the al-
ternate public access is spatially proximate to the area where onsite public ac-
cess would have been required so that those most likely to be impacted by access
not being provided onsite (that is, those within the community where the site on
which the proposed activity is located) are likely to be able to take advantage
of the alternate access. Allowance of offsite alternative public access reflects
the Department's belief that residential development which has limited access to
a waterway (in this case, 500 feet or less of waterway frontage), may likewise
have more limited onsite options for public access. In this situation, the De-
partment believes that offsite access in the immediate vicinity of the develop-
ment may actually result in better access opportunities for the public.

Finally, the rule recognizes that, where it is not feasible to provide public
access onsite, there may be situations in highly developed waterfront areas
where other offsite options for public access in the same municipality may be
non-existent. If no public access can be provided in the same municipality as
where the development is occurring because there is no undeveloped land availa-
ble to accommodate the types of public access necessary to satisfy the require-
ments of this section, the Department is proposing at N.J.A.C. 7:7E-
8.11(n)21iii(3) to allow an applicant to provide public access on the same water-
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way, in a neighboring municipality where the access is consistent with the
neighboring municipality's MPAP or if there is no MPAP, the access is located
and designed to be consistent with local requirements including local zoning and
ordinances.

Proposed N.J.A.C. 7:7E-8.11(n)2iv applies to new residential development of
more than one single family home or duplex or the conversion of any existing
non-residential use to a residential use, where the development or conversion
has a total combined water frontage of more than 500 linear feet. In this case,
the Department is requiring that public access be provided onsite in the same
manner as previously described for proposed commercial development at N.J.A.C.
7:7E-8.11(n)1iii above. Due to the extensive linear distance included with a
proposed development falling within this category, the Department believes that
onsite access is necessary and can be accomplished as part of the planning for
the proposed development. Consequently, the Department is not proposing an
offsite option.

Proposed N.J.A.C. 7:7E-8.11(n)3 addresses industrial and public development.
Both of these development types are defined by statute (see the Coastal Area Fa-
cility Review Act at N.J.S.A. 13:19-3; see also proposed N.J.A.C. 7:7E-1.8). The
Department is proposing that public access at these types of development follow
an approach similar to that proposed for commercial development.

At N.J.A.C. 7:7E-8.11(n)31i, the Department proposes that in those cases where
public access exists on a site and an existing industrial or public development
is proposed to be maintained, rehabilitated, renovated, redeveloped, or expanded
entirely within the parcel (as defined at N.J.A.C. 7:7E-1.8) containing the cur-
rent development, existing access must be maintained, or equivalent onsite ac-
cess be provided. Equivalent public access shall include access that provides
for opportunities to participate in the same activities such as fishing, swim-
ming, or passive recreation, in the same manner and by the same number of people
as in the existing public access area. In those cases where there is currently
no public access, the Department is not proposing to require public access for
the same reasons it is not required for existing commercial development undergo-
ing rehabilitation, renovation, redevelopment or expansion. That is, it has been
the Department's experience that applicants have hesitated to do needed renova-
tions or to rehabilitate dilapidated facilities, since doing so, under the ex-
isting rules, would trigger the need to provide potentially cost-prohibitive
public access. Therefore, the Department believes that if there is no public ac-
cess currently,it would be very difficult and costly for many applicants, with-
out the acquisition of additional land, to provide new public access when a site
is being rehabilitated, renovated or expanded.

At N.J.A.C. 7:7E-8.11(n)3ii, for new industrial and public development, the
Department is proposing that onsite public access be provided during normal op-
erating hours unless it would result in a risk of injury from hazardous opera-
tions, or substantial permanent obstructions that cannot be overcome. "New in-
dustrial or public development" includes development on a lot or lots that were
not part of the parcel containing the existing development, as "parcel" is de-
fined at N.J.A.C. 7:7E-1.8. In cases where onsite public access cannot be pro-
vided, equivalent public access shall be provided off site, on the same water-
way, and within the same municipality, in accordance with proposed N.J.A.C.
7:7E-8.11(n)3iii. Finally, the rule recognizes that, where it is not feasible to
provide public access onsite, there may be situations in highly developed water-
front areas where other offsite options for public access in the same municipal-
ity may be non-existent. If no public access can be provided in the same munici-
pality as where the development is occurring because there is no undeveloped
land available to accommodate the types of public access necessary to satisfy
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the requirements of this section, the Department is proposing at N.J.A.C. 7:7E-
8.11(n)3iv to allow an applicant to provide public access on the same waterway,
in a [page=780] neighboring municipality where the access is consistent with the
neighboring municipality's MPAP or if there is no MPAP, the access is located
and designed to be consistent with local requirements including local zoning and
ordinances. The Department again will consider the type of public access availa-
ble (for example, if swimming access is available onsite then swimming should be
available at the offsite location), cost, square footage and environmental im-
pact or benefit of the offsite access and compare that to what could be provided
onsite when determining whether proposed offsite access is equivalent to that
which would be provided onsite.

N.J.A.C. 7:7E-8.11(n)4 addresses the public access requirements for homeland
security facilities. N.J.A.C. 7:7E-8.11(n)41i provides that existing facilities
which undergo maintenance, rehabilitation, renovation, redevelopment, or expan-
sion on the same parcel of land as the existing facility, as the term "parcel”
is defined at N.J.A.C. 7:7E-1.8(a), must maintain existing public access onsite
or provide alternative access either onsite or offsite on the same waterway and
within the same municipality. Equivalent public access shall include access that
provides for opportunities to participate in the same activities, such as fish-
ing, swimming, and passive recreation, in the same manner and by the same number
of people as in the existing public access area. Where there is no existing on-
site access, no further access is required for this type of development.

N.J.A.C. 7:7E-8.11(n)4ii addresses new homeland security facilities, which
includes conversion of a facility that would not previously be considered a
homeland security facility to a use that results in its classification as a
homeland security facility and expansion of an existing homeland security facil-
ity onto areas not within the parcel containing the existing development. New
facilities may provide public access offsite or onsite at the applicant's dis-
cretion. Although in most cases the Department assumes that homeland security
facilities would not include onsite public access, the Department does not want
to prevent an applicant for a homeland security facility from providing onsite
public access if the applicant deems it viable. Finally, like the provisions for
public access required for residential and industrial development, the Depart-
ment will assess equivalency by considering the type of public access available
(for example, if swimming access is available onsite, then swimming should be
available at the offsite location), cost, square footage and environmental im-
pact or benefit of the offsite access and compare that to what could be provided
onsite.

Proposed N.J.A.C. 7:7E-8.11(n)5 provides the requirements for public access
at ports. If existing public access would be eliminated by the proposed develop-
ment, then alternative access must be provided onsite, unless continued onsite
access would pose an unacceptable risk of injury from proposed hazardous opera-
tions or substantial permanent obstructions that cannot be avoided. If such an
unavoidable risk of injury is demonstrated to exist if public access were to
continue to be provided onsite, equivalent public access must be provided
offsite. Since port activities are already providing water access for navigation
and commerce, neither existing ports nor new ports are required to provide pub-
lic access unless the proposed activities or new port would eliminate existing
public access.

Proposed N.J.A.C. 7:7E-8.11 (o) addresses the criteria for public access at
marinas. Marinas are not grouped with other types of development because they
will not be part of municipal access plans in accordance with N.J.A.C. 7:7E-
8.11(c)3 and therefore will in all cases be subject to the Department's public
access criteria in this rule. Similar to previously described development types,
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existing marinas proposing maintenance, rehabilitation, renovation, redevelop-
ment, or expansion within the parcel which contains the existing development,
will not be required to provide new public access. However, proposed N.J.A.C.
7:7E-8.11(0)1 requires that, if existing public access is proposed to be impact-
ed, it must be replaced onsite with equivalent public access except in accord-
ance with N.J.A.C. 7:7E-8.11(o)3 when the marina development contains a beach
area. Equivalent public access shall include access that provides for opportuni-
ties to participate in the same activities such as fishing, swimming, and pas-
sive recreation, in the same manner and by the same number of people as in the
existing public access area.

For new marina development, as described at N.J.A.C. 7:7E-8.11(0)2, access
must be provided onsite at a minimum during normal operating hours. Under this
paragraph, "new marina development" includes changes in existing development
that would result in greater than a cumulative 50 percent increase in the area
covered by buildings, asphalt, or concrete paving. Additionally considered to be
"new marina development" is development of areas not within the parcel contain-
ing the existing development for which a coastal permit was obtained, or if the
marina was not previously permitted because a coastal permit was not required,
development on a lot or lots which are purchased after April 4, 2011 (the date
of this proposal).

Proposed N.J.A.C. 7:7E-8.11(0)3 requires access along and use of the beach if
such areas are part of a marina development and also prohibits any activities
that have the effect of discouraging or preventing the exercise of public trust
rights in accordance with N.J.A.C. 7:7E-8.11 (u).

Finally, N.J.A.C. 7:7E-8.11(0o)4 requires that applicants for new marinas, as
described at N.J.A.C. 7:7E-8.11(0)2, prepare a plan for public access. Such a
plan must include a site plan indicating the type and location of public access
and any marina areas closed to public access due to hazards; and the types of
public access to be included at the marina. The proposed paragraph additionally
includes a reference to the same list of options at N.J.A.C. 7:7E-8.11(n)liii
that may be included in the marina's public access plan. In addition, the marina
applicant is required to provide a listing of the normal operating hours so that
the Department can review them with the applicant, and include the hours for
public access in the marina public access plan.

Once the Department approves a marina public access plan, proposed N.J.A.C.
7:7E-8.11(0)5 provides that any changes to the plan that would result in a
change to the public's ability to use the public access at the marina require
review by the Department. N.J.A.C. 7:7E-8.11(0)5 specifies the information to be
submitted in support of such a proposed change, including a description of the
impacts of the proposed changes on public access. This information will be used
by the Department to determine if the proposed change has an unacceptable impact
on public access.

Proposed N.J.A.C. 7:7E-8.11(p) contains the public access requirements for
pier development that is not subject to the requirements of the Hudson River Wa-
terfront Area at N.J.A.C. 7:7E-3.48 or the Atlantic City rule at N.J.A.C. 7:7E-
3.49. The Hudson River Waterfront Area and Atlantic City have specific public
access requirements for pier development. The Department is proposing that the
public access requirements for pier development be provided in accordance with
the type of development being proposed; that is, commercial, residential, indus-
trial/public, homeland security or ports (see N.J.A.C. 7:7E-8.11(n)l1, 2, 3, 4 or
5, respectively).

Proposed N.J.A.C. 7:7E-8.11(qg) addresses public access requirements for per-
mit applications that include beach and dune maintenance activities. Applicants
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conducting beach and dune maintenance are required to maintain existing public
access or provide equivalent public access onsite. As with other types of devel-
opment that would displace public access, equivalent public access shall include
access that provides for opportunities to participate in the same activities and
in the same manner and by the same number of people as in the existing public
access. For example, where there is a need to reconstruct a dune walk-over
structure at a street end, provisions must be made to allow those seeking to ac-
cess the beach to do so via an alternate route while the walk-over structure is
in the process of being repaired/replaced regardless of whether it is a tempo-
rary or permanent loss of access.

Proposed N.J.A.C. 7:7E-8.11(r) addresses public access requirements for mu-
nicipal projects located on a beach adjacent to the Atlantic Ocean, Sandy Hook
Bay, Raritan Bay or Delaware Bay, and/or an estuary connected to the same water-
bodies. Municipal applicants in these areas proposing shore protection projects
that include guidance and/or participation from the Army Corps of Engineers (AC-
OE) are required to provide public access in accordance with the ACOE guidance.
Accepting Federal funding requires the permittee to provide public access. In
fact, the ACOE Planning Guidance Notebook Section IV- Hurricane and Storm Damage
Prevention (CECW-P Engineer Regulationl105-2-100, April 22, 2000), states in
section E-24d., Public Use and its Relation to Federal Participation, " (3) Ac-
cess. Provision of reasonable public access rights of way, consistent with at-
tendance used in benefit evaluation is a condition of Corps participation. Rea-
sonable access is access [page=781l] approximately every one-half mile or less."
In practice, the ACOE feasibility study determines how much access should be re-
quired and the location where it should be provided.

Existing N.J.A.C. 7:7E-8.11(g) is recodified as N.J.A.C. 7:7E-8.11(s) with no
amendments. Existing N.J.A.C. 7:7E-8.11(h) is recodified as N.J.A.C. 7:7E-
8.11(t), and the Department is proposing to delete the references to N.J.A.C.
7:7E-8.11(p) relating to Shore Protection funding and N.J.A.C. 7:7E-8.11(q) re-
lating to Green Acres funding because those subsections have been proposed for
deletion.

Existing N.J.A.C. 7:7E-8.11(i) has been recodified as N.J.A.C. 7:7E-8.11 (u)
with an amendment that cross-references the section describing public trust
rights (N.J.A.C. 7:7E-3.50, Lands and water subject to public trust rights). The
Department notes that although N.J.A.C. 7:7E-8.11(u) prohibits individuals from
discouraging the exercise of public trust rights by requiring photographic iden-
tification for access, the rules do not preclude commercial concerns from veri-
fying identification for age restricted activities such as the purchase of alco-
hol, cigarettes or participation in gambling activities. The content of existing
N.J.A.C. 7:7E-8.11(j) has been deleted because the parking requirement is no
longer needed or consistent with the remainder of the public access rule re-
quirements.

Existing N.J.A.C. 7:7E-8.11 (k) has been recodified without amendment as
N.J.A.C. 7:7E-8.11(v).

Proposed N.J.A.C. 7:7E-8.11(w) contains the criteria for building a public
accessway i1f that is the chosen option for public access at N.J.A.C. 7:7E-
8.11(n). The Department is proposing that a walkway be at least 10 feet wide,
and free of obstructions to public access. Amenities such as public benches,
litter or recycling receptacles, and lighting fixtures are provided to enhance
public access and therefore will not be considered obstructions to public ac-
cess. The proposed 10-foot wide walkway is narrower than the 16-foot walkway
width required as part of the Hudson River Walkway, because it is a standard to
be used Statewide and waterway characteristics can vary greatly. Walkways may be
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used to satisfy requirements for projects that are smaller in scope than those
in the Hudson River vicinity. The proposed 10-foot width is currently utilized
as the standard width for walkways required at two- and three-unit developments
at existing N.J.A.C. 7:7E-8.11(f)5. It is anticipated that this minimum width
will provide sufficient access while accommodating site-specific constraints
that may be encountered.

Existing N.J.A.C. 7:7E-8.11(1), which requires the provision of fishing ac-
cess to the maximum extent practicable, has been deleted. However, the Depart-
ment has included the provision of fishing access as part of the public access
options provided at N.J.A.C. 7:7E-8.11(n). The Department believes that fishing
access should be one of several options that can be considered by applicants
when determining how best to provide public access for a development.

Existing N.J.A.C. 7:7E-8.11(m) has been recodified as N.J.A.C. 7:7E-8.11 (x).
In addition, internal cross-references are corrected to reflect the recodifica-
tion of this subsection and the references to requirements for the Shore Protec-
tion program and Green Acres funded projects have been deleted for the reasons
previously described.

Existing N.J.A.C. 7:7E-8.11(n) has been recodified as N.J.A.C. 7:7E-8.11(y)
and the reference to requirements for Shore Protection at N.J.A.C. 7:7E-8A.4(c)
and Green Acres funded projects at N.J.A.C. 7:7E-8A.4(d)1 and 2 have been delet-
ed for the reasons previously described. In addition, the Department is propos-
ing to recodify the requirements associated with filing a conservation re-
striction from N.J.A.C. 7:7E-8A.4 to N.J.A.C. 7:7E-8.11(y)1 through 4. These re-
quirements include the use of a form of document approved by the Department;
proper recording of the restriction; that the restriction run with the land and
be binding on successors in interest; specification of the appropriate govern-
ment entity with whom the restriction must be recorded; and the requirement to
provide proof of filing to the Department before project construction commences.
For clarity, the recording requirement has been separated from the timing for
the submittal of proof of filing to the Department.

As previously stated, existing N.J.A.C. 7:7E-8.11 (o) has been relocated in
its entirety to N.J.A.C. 7:7E-8.11(a) to ensure that it is clear that the De-
partment's rules shall not be deemed to relinquish public rights of access to
and use of lands and waters subject to public trust rights.

Existing N.J.A.C. 7:7E-8.11(p) through (g) have been deleted because they de-
scribe public access requirements that are being replaced by this proposal.

Existing N.J.A.C. 7:7E-8.11(r) has been recodified without amendments as
N.J.A.C. 7:7E-8.11(z).

N.J.A.C. 7:7E-8.12 Scenic resources and design

At N.J.A.C. 7:7E-8.12, the Department is amending the scenic resources and
design rule by adding a new subsection. Proposed N.J.A.C. 7:7E-8.12(f) will al-
low all governmental agencies, from the Federal level through the municipal lev-
el, to be exempt from the setback requirements at N.J.A.C. 7:7E-8.12(d)2 for
structures that are more than 15 feet in height if certain conditions are satis-
fied. The setback requirements are intended to prevent adverse effects on the
scenic resources of the coastal zone by encouraging visually compatible uses and
maintaining visual access of the waterfront by the public. The Department be-
lieves that projects undertaken by government agencies are undertaken in the
public interest and, therefore, it is appropriate to exempt government entities
from the setback requirements provided that the development incorporates design
elements that enhance either visual or physical public access to the waterfront
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in a manner that exceeds the public access afforded by strict adherence to the
setback requirements.

The Department is proposing to repeal in its entirety Subchapter 8A, Infor-
mation Required to Demonstrate Compliance with the Public Trust Rights Rule,
N.J.A.C. 7:7E-8.11; Conservation Restrictions and Public Access Instruments, be-
cause the majority of the content is no longer necessary in light of the above
summarized proposed changes. However, as previously stated, the provisions re-
lating to requirements applicable to conservation restrictions associated with
public access at N.J.A.C. 7:7E-8A.4 have been retained at proposed N.J.A.C.
7:7E-8.11(y) with amendments as described above.

Social Impact

Public access to, and use of, tidal waterways and their shores in New Jersey
for the benefit of all the people is a protected right. State and Federal courts
recognize that modern uses of tidal waterways and their shores include recrea-
tional uses such as swimming, sunbathing, fishing, surfing, walking and boating.
By ensuring that new public access is provided, as appropriate, or that existing
public access is protected, maintained, and in some cases improved, the Depart-
ment is furthering the goals of the Coastal Zone Management rules, and is
providing a positive social impact.

The proposed rule amendments at N.J.A.C. 7:7E-8.11 clarify the public's right
to access and use tidal waterways and their shores, and incorporate options that
can be used to protect these rights when development is proposed on, and adja-
cent to, the State's tidal waterways and their shores.

The proposed amendments and repeals will continue to require public access in
appropriate situations when development is proposed along tidal waterways and
their shores. However, in order to strike a better balance between public access
rights, public safety and the conduct of various desirable water-dependent uses,
the amendments allow alternative methods of access based upon the type of use
proposed (for example, commercial, industrial or residential use), and whether
the development is new or part of an existing development.

In addition, the proposed amendments provide municipalities with the option
to develop a local municipal public access plan suited specifically to the needs
of that community. If and when a municipal public access plan is completed, and
the Department deems it consistent with public access goals, Department-approved
development along tidal waterways and their shores will be required to provide
public access consistent with the municipal plan.

Therefore, the proposed amendments and repeals will have a positive social
impact by providing flexibility that ensures that public access is provided,
while recognizing that it may be appropriate for different types of development
to provide different types of public access, and by allowing municipalities to
develop plans that tailor public access to local conditions and community needs.

The proposed rule amendments which would redefine amusement pier to include
bars, restaurants, and other entertainment venues will also [page=782] provide a
positive social impact. Allowing these additional businesses to locate on piers
will make such facilities viable for year-round use and may encourage the reha-
bilitation of existing, dilapidated piers.

The proposed rule amendments which will allow underground utilities, floor
decking, open drink and food concession stand shells, and stage shells to remain
in place year-round will have a neutral social benefit because, although it
saves the commercial entity from the need to remove this infrastructure out of
season, the benefit to the public will remain seasonal.
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Finally, the proposed rule amendments that will exempt government agencies
from the setback requirements of the scenic resources and design rules, provided
that the development contains design elements that enhance physical or visual
public access to the waterfront beyond that which would be afforded by strict
compliance with the setback provisions, will have a positive social impact be-
cause it will allow the Department to consider governmental projects that will
result in increased public access opportunities regardless of whether the pro-
ject satisfies the existing setback requirements.

Economic Impact

The proposed amendments to and repeals from the public access rules, which
include an opportunity for communities to establish their own public access
plans, and that specify by development type whether public access is required
and options for providing public access, are a cost-effective way of achieving
an important policy objective, namely the provision of public access to lands
and waters subject to public trust rights. The universe of facilities and loca-
tions subject to public access is varied, and thus the measures needed to pro-
vide such access will depend on the type of facility and the location involved.
Given these facts, no one approach to providing public access would be suitable
in all situations. Recognizing this, the proposed amendments do not mandate a
specific set of measures but rather provide a range of options, subject to over-
sight by the Department. For example, proposed N.J.A.C. 7:7E-8.11(n) lists five
different measures that can be used to satisfy the public access requirement in-
cluding: public accessways; boat ramps; piers or other direct access; waterfront
pocket parks; public restrooms; and/or additional public parking. These measures
have substantially different implementation costs. Thus, the rules will allow
the regulated community to choose the way that public access requirements are
satisfied based on budgetary constraints.

Local communities typically have detailed knowledge of public access needs,
and therefore are in the best position to select the most cost-effective means
to achieve the desired objective. Recognizing this, the proposed amendments at
N.J.A.C. 7:7E-8.11(d) encourage local authorities to create their own municipal
public access plans (MPAPs). The work involved in creating such plans can be
performed by municipal employees or by outside consultants engaged by municipal-
ities. Municipalities or their consultants can also request assistance from the
Department. The Department believes that its existing staff is adequate to work
extensively as part of their regular duties with all affected municipalities to
create MPAPs, and accordingly there should be little or no additional cost to
municipalities for plan preparation.

The cost of plan implementation will depend on the measures selected by the
municipality for inclusion in the plan and on local and site-specific circum-
stances; therefore, no generalizations can be made regarding such costs. Some
municipalities may already have a considerable level of public access and may
require little or no incremental expenditure. Some municipalities may adopt
plans that require the acquisition of privately-owned land, and such plans may
be more expensive to implement. However, the land acquisition costs will be
funded by contributions made as new development is proposed in a community's wa-
terfront area. Since the cost of land varies from municipality to municipality
and from neighborhood to neighborhood within municipalities, it is impossible to
generalize regarding the cost of such land acquisition.

The proposed amendments require that the MPAP be included in the municipali-
ty's approved Master Plan. The preparation of an MPAP as an element of a munici-
pal master plan will provide a level of predictability for municipalities and
land owners subject to these proposed amendments. This predictability is ex-
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pected to be especially important for new development projects, for which costs
must be estimated in advance of the design work, land acquisition, and construc-
tion.

For municipalities without approved MPAPs, developers of new facilities sub-
ject to these proposed amendments will need to prepare and submit to the Depart-
ment their own individual public access proposals. This requirement will impose
an added cost for proposal preparation on such entities, but that cost is not
expected to be significant compared to the other costs of such projects. While
application contents may vary depending upon type of public access to be provid-
ed, the proposal does not increase the information necessary or corresponding
cost to demonstrate compliance with public access requirements in the existing
rule. The overall cost of implementing such proposals will depend on local cir-
cumstances and on the specific measures to be implemented and cannot be estimat-
ed in advance. The Department believes it is reasonable to expect that such en-
tities will employ the most cost-effective measures consistent with their public
access obligations unlike currently, where all applicants are required to pro-
vide the same type of access without consideration of costs.

Proposed N.J.A.C. 7:7E-8.11(b) requires that existing public access must be
maintained to the maximum extent practicable. Where compliance with this provi-
sion involves prohibiting new impediments to existing public access, there may
be little or no incremental cost. Where constructed facilities such as walkways
must be maintained, the cost of such maintenance will depend on the nature and
extent of the facilities involved. The Department believes it is reasonable to
expect that property owners and municipalities will choose the most cost-
effective measures to maintain safe public access.

As noted above, the costs of implementing the proposed amendments are strong-
ly influenced by the type of development subject to the public access require-
ment and the location. Many of the specific provisions of the proposed amend-
ments exempt existing facilities that are proposing rehabilitation, renovation
or expansion activities, from the requirement of providing new public access,
and therefore require creation of new public access only for new facilities, or
for those for which expansion is proposed upon land that is added to the parcel
after April 4, 2011 (the date of this proposal) (see N.J.A.C. 7:7E-8.11(n)). The
type of development (commercial, residential, industrial, etc.) will determine
what is considered a new facility. Instead, existing facilities satisfying the
eligibility conditions are required to protect and maintain existing public ac-
cess or provide equivalent public access if the proposed activity impacts exist-
ing public access. Such exemptions limit or eliminate the cost to owners of ex-
isting facilities, who are proposing to expand within the same lot or lots or
parcel, and will limit the overall cost of implementation. Since there is no in-
ventory of such existing facilities, the total costs avoided through such exemp-
tions cannot be estimated since they involve determining what measures existing
facilities would undertake if they were not exempt.

Although specific costs will vary for providing the various public access op-
tions at N.J.A.C. 7:7E-8.11(n) for new developments and the expansion of exist-
ing developments outside of the same lot or lots or parcel, the costs can be
categorized. Each of the following options for providing public access will ei-
ther occur on land already owned by the applicant, as part of the proposed de-
velopment, or will require the purchase of land for public access. Therefore,
the land acquisition cost may be an additional and significant cost added to
each of the following examples.

The cost associated with building a public accessway parallel to the shore-
line with perpendicular access will be the cost per square-foot for walkway con-
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struction. Department research shows that the cost for materials to be used in
walkway construction can vary from $ 5.00 to $ 9.00, if using concrete, to $
5.00 to $ 17.00 (or more) for the use of a wood or composite decking. Actual
construction costs will vary.

The costs associated with building a boat ramp, pier, fishing or other direct
access to the waterway will be the cost of construction and materials. It may
also be necessary to obtain a riparian lease or license if one has not yet been
obtained. The cost of a riparian lease or license will vary with the location
and extent of the area in question.

If the chosen public access method is to provide a waterfront pocket park,
the costs will include those necessary to furnish amenities necessary to provide
a green space to sit outdoors and conduct small scale activities [page=783] such
as would be associated with a tot-lot or fishing area, such as playground equip-
ment, benches and signs.

If restrooms are to be provided, the costs will include construction, the
provision of utilities including electricity, water and sewer, bathroom sup-
plies, and cleaning and maintenance.

For parking areas, the costs would include grading if needed, and the cost
associated with the construction materials such as gravel, shells or paving.

In general, private property owners subject to the proposed amendments are
required to provide onsite public access unless exempted. Proposed N.J.A.C.
7:7E-8.11(f) authorizes municipalities with MPAPs to design the MPAP to allow
property owners to make cash contributions in lieu of providing onsite public
access under circumstances specified in the MPAP and provides a formula for cal-
culating the amount of such contributions. The Department believes that it is
reasonable to expect that many municipalities will incorporate a cash contribu-
tion component within the MPAP. The formula itself and the fact that the values
of some of the parameters are fixed in advance will help provide some certainty
to property owners, but other elements of the formula are, and by their nature
must be, site-specific, for example, the land acquisition costs. It is therefore
not possible to estimate the aggregate cost of such in-lieu contributions. The
Department notes that the use of equalized assessed value rather than appraised
values as a factor in determining land acquisition costs for land avoids the
significant cost of appraisals that would result if land acquisition costs were
based upon appraised land values.

Other provisions affecting overall economic impact of these rules can be sum-
marized as follows.

The Department is amending the definition of "amusement pier" at N.J.A.C.
7:7-1.3 to include bar and restaurant establishments and entertainment venues.
While bars and restaurants were previously excluded from the definition, the De-
partment believes that including these uses, as well as entertainment uses, will
expand the public's opportunity for both visual and physical access since the
piers would now be viable for year-round use. Also, expanding the definition to
include the additional uses will make the rehabilitation of existing dilapidated
piers economically attractive which will lead to increased investment as well as
increased use of the shore areas.

The proposed amendment to the general permit at N.J.A.C. 7:7-7.6 for beach
and dune maintenance activities will limit the use of the general permit to mu-
nicipal applicants that have an approved municipal public access plan. Munici-
palities without approved municipal public access plans will need to apply for
an individual permit. Individual permits can be more costly because they require
a higher application fee, additional public notices, and higher application
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preparation costs. For example, the application fee alone, without notices or
consultant/engineering fees for a general permit is currently $ 600.00 whereas
the fee for an individual permit starts at a base fee of $ 3,500 plus 1.2 per-
cent of construction costs. The higher costs can be avoided if the municipality
obtains an approved municipal public access plan.

The proposed amendment to the general permit at N.J.A.C. 7:7-7.26, for the
construction of certain structures related to the tourism industry at hotels and
motels, commercial developments and multi-family residential developments over
75 units, that would permit seasonal-use structures to remain in place on a
year-round basis (except in case of emergency) will reduce or eliminate the
costs of dismantling, transporting, storing, and reassembling such structures in
years where an emergency requiring removal is not declared. Since the provision
is permissive rather than mandatory, owners of such structures may still choose
to remove them voluntarily during the off-season.

Proposed amendments at N.J.A.C. 7:7E-8.11(p) provide that piers on or over
beaches must provide public access from the pier to the beach and vice versa.
This would impose an added cost on piers without such access, but the Department
believes that such costs will be minimal since the access could consist simply
of a set of stairs with handrails, and in any case represents a necessary ex-
penditure for ensuring public access to the beach.

The recodification of provisions specifying the requirements for conservation
restrictions will not result in any economic impacts. Those provisions will con-
tinue to specify the formal legal requirements for such restrictions. As they
are not proposed to be amended, the recodification will not create any addition-
al costs. Those provisions merely specify the formal legal requirements for such
easements and create no added costs. Filing a conservation easement may result
in some cost if the applicant chooses to hire an attorney to review, prepare, or
file the conservation easement. However, costs related to this continuing re-
quirement should be minimal as the Department provides standard forms that
should not be altered, to be used by all applicants.

The Department does not believe that the proposed amendments and repeals
overall will have any impact on property values in regulated areas. The require-
ment for public access represents previously established law, and the proposed
amendments merely specify requirements for providing such access. The Department
believes that it is reasonable to expect that the least intrusive measures will
be used consistent with the clear legal obligation to provide public access.

The principal benefit of the proposed amendments is that they outline rules
for providing public access and do so in what the Department believes will be
the most cost-effective manner. Expenditures on public access also constitute an
investment in New Jersey's coastal tourism industry, which makes a major contri-
bution to the State's economy and supports thousands of jobs. Public access to
New Jersey's beaches is an important component of that industry, and the pro-
posed amendments will confirm and strengthen the continuation of that access.
The areas of the State that benefit most from coastal tourism are those same
communities subject to the proposed amendments, and therefore any additional
costs borne by development in those communities will be offset by the preserva-
tion and expansion of the local tourism economy. Therefore, the proposed amend-
ments will provide the most cost-effective means of meeting the State's public
access obligation and will also provide support for the State's economically vi-
tal coastal tourism industry.

Federal Standards Statement
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Executive Order No. 27 (1994) and N.J.S.A. 52:14B-1 et seq. (P.L. 1995, c.
65) require State agencies which adopt, readopt or amend State regulations that
exceed any Federal standards or requirements to include in the rulemaking docu-
ment a Federal standards analysis. The Federal Coastal Zone Management Act (P.L.
92-583) was signed into law on October 27, 1972. The Act does not set specific
regulatory standards for development in the coastal zone; rather it provides
broad guidelines for states developing coastal management programs. These guide-
lines are found at 15 CFR Part 923. The guidelines do not specifically address
the review standards that should be applied to new coastal development in order
to preserve and protect coastal resources and to concentrate the pattern of
coastal development. The guidelines simply provide a planning and management
process, without establishing development standards for development in the
coastal area. Therefore, the Department has concluded that the proposed amend-
ments and repeals do not exceed any Federal standards or requirements of the
Federal Coastal Zone Management Act.

Many shore protection and beach nourishment projects subject to the amend-
ments at N.J.A.C. 7:7E-8.11(r) will be conducted through a joint funding agree-
ment between the State of New Jersey and the United States Army Corps of Engi-
neers (Corps). These agreements often include local government as well. Such
projects are authorized by Congress through Federal Water Resources Development
Acts, generally passed annually. In a document entitled ACOE Planning Guidance
Notebook Section IV- Hurricane and Storm Damage Prevention (CECW-P Engineer Reg-
ulation 1105-2-100, April 22, 2000) the Corps establishes standards for Federal
participation in shore protection, paramount among them the requirement for pub-
lic use of the shore protection projects. These Federal standards require that
the shores be available for public use on equal terms to all, and for a reasona-
ble fee. The standards cite sufficient parking facilities for the general public
located reasonably nearby and with reasonable public access to the project, as
requirements. The standards state that parking should be provided every one-half
mile or less. The proposed amendments require the same Federally-established
maximum distance of one-half mile between access points for projects to be con-
ducted under the guidance of, and with participation by, the ACOE. Therefore,
the proposed amendments are as stringent as, but do not exceed, Federal stand-
ards for public access.

[page=784] Environmental Impact

The proposed amendments to and repeals from the public access requirements do
not affect the type, quantity of, or ability to construct, development proposed
on, or adjacent to, the State's tidal waterways and their shores. Development
projects, of which public access is a condition, must satisfy all applicable en-
vironmental standards of the Coastal Zone Management rules. Further, the rules
continue to provide that public accessways and public access areas located in
natural areas along tidal waterways be designed to minimize impacts to habitats,
vegetation and water quality. Regardless of whether public access is provided in
accordance with a municipal public access plan or in accordance with the Depart-
ment's rule criteria, the proposed amendments and repeals are not expected to
have either a positive or negative environmental impact.

Jobs Impact

The Department does not anticipate any measurable impacts on employment from
the proposed amendments and repeals. Some temporary, part-time, or seasonal jobs
may be created in some communities to construct, operate and maintain public ac-
cess facilities, and there may be some limited opportunities to advise munici-
palities and property owners on the design of public access facilities and the
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creation of MPAPs. In 2008, the last year for which statistics are available,
the travel and tourism industry in New Jersey contributed $ 38.8 billion in eco-
nomic activity and provided 443,094 jobs (see, Apr 2-09 2008 Tourism Expendi-
tures Reach $ 38.8 Billion; State of New Jersey, Department of State;
www.state.nj.us/state/secretary/center/news/approved/090406 a.html). Moreover,
the tourism industry is dependent in part on the ability of tourists to access
and use tidal waterways and their shores for activities such as boating, fish-
ing, swimming and sunbathing. Therefore, the proposed amendments and repeals
will help strengthen the base of the State's coastal tourism industry, which is
a major employer in New Jersey.

Agriculture Industry Impact

Agriculture located adjacent to tidal waterways will be subject to the pro-
posed amendments if conducting a development activity that requires a coastal
permit. Aquaculture activities which take place waterward of the mean high water
line generally require a waterfront development permit. Aquaculture activities
which take place upland of the mean high water line are regulated as industrial
development within the CAFRA zone and up to 500 feet inland when outside the
CAFRA zone.

The proposed amendments and repeals do not affect whether a project requires
a coastal permit. Rather, the proposed amendments establish public access re-
quirements based upon the type of development proposed. For example, in the ex-
isting rules, an industrial development along a tidal waterway would need to
provide public access in the form of a walkway onsite. The proposed amendments
do not mandate a specific set of measures but rather provide a range of options,
subject to oversight by the Department. Therefore, the proposed rule amendments
and repeals will have either no new impact, from the existing rules, or may have
a positive impact since the proposed rules will allow the regulated community to
choose the way that public access requirements are satisfied based on budgetary
constraints.

The proposed rule amendments and repeals have little or no impact on the ag-
riculture industry. The current rules already require public access as a condi-
tion of permit approval in most cases.

Regulatory Flexibility Analysis

In accordance with the New Jersey Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., the Department has determined that some of the builders and
property owners that may be affected by the proposed rule amendments and repeals
may be "small businesses" as defined in the Act. The Department has determined
that the amendments and repeals will not impose additional reporting or record-
keeping requirements on small businesses, nor increase the need for professional
services. The proposed amendments will apply to anyone proposing a regulated ac-
tivity along a tidal waterway within the coastal zone.

The proposed amendments and repeals, described in the Summary above, do not
affect whether a project requires a coastal permit. Rather, the proposed amend-
ments establish public access requirements based upon the type of development
proposed. Consequently, if a small business proposes a new development to be lo-
cated on or along a tidal waterway, they will be required to provide public ac-
cess. While provision of public access imposes a cost on small businesses, the
costs will vary depending upon the type of public access to be provided. Because
these requirements are established to ensure that development is conducted in a
manner that preserves the public right to access and use tidal waterways and
their shores, lesser requirements are not proposed for small businesses.
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Smart Growth Impact

Executive Order No. 4 (2002) requires State agencies that adopt, amend or re-
peal State regulations to include in the rulemaking document a Smart Growth Im-
pact statement that describes the impact of the proposed rule on the achievement
of smart growth and implementation of the State Development and Redevelopment
Plan (State Plan).

The proposed rule amendments and repeals further numerous Statewide policies
of the State Plan. Notably, the State Plan policy for coastal resources contains
a public access policy. The State Plan policy mandates the promotion of recrea-
tional opportunities and public access, and encourages tourism along the ocean-
front, bayfront and rivers of the coastal area. Further, the open space and rec-
reational lands policy of the State Plan advocates preservation of open space
and waterway corridors. The State Plan includes an urban revitalization policy
that calls for improved access to waterfront areas, and contains a policy for
infrastructure investment that recommends enhancement of tourism by capitalizing
on the State's natural resources and recreational amenities. Finally, the State
Plan policy on Historic, Cultural, and Scenic Resources provides that new devel-
opment should be compatible with scenic values and provide passive and active
recreational opportunities. By ensuring, through the proposed rule amendments
and repeals, that public access is provided when new development is approved,
and that existing public access is protected, maintained, and in some cases im-
proved, the Department is furthering the goals of the State Plan.

In addition, because the proposed amendments provide alternative methods of
access based upon the type of use proposed (for example, commercial, industrial
or residential use), they may make it easier and more desirable to provide pub-
lic access, consistent with goal number seven of the State Plan to preserve and
enhance areas with scenic, open space and recreational value. Further, because
municipalities have the option to develop a local municipal public access plan
suited specifically to the needs of that community, the proposed rules are also
consistent with goal number eight of the State Plan since the amended rules en-
courage sound and integrated planning. Therefore, the proposed rule amendments
and repeals comport with the goals of smart growth and implementation of the
State Plan as required in Executive Order No. 4 (2002).

Housing Affordability Impact

In accordance with N.J.S.A. 52:14B-4, as amended effective July 17, 2008, by
P.L. 2008, c. 46, the Department has evaluated the proposed amendments and re-
peals for purposes of determining their impact, if any, on the affordability of
housing. The current rules already require public access as a condition of per-
mit approval in most cases. Further, the public access requirement does not ap-
ply to single family homes or duplexes, but only to those that are part of a
larger, residential subdivision where public access is required either on or off
site where there is 500 linear feet or less of water frontage and onsite where
there is more than 500 linear feet of water frontage. The proposed amendments
and repeals provide greater flexibility in how to provide public access enabling
a developer to consider and include public access requirements in development
plans. Therefore, the Department believes there is an extreme unlikelihood that
the proposed amendments and repeals would evoke a change in the average costs
associated with housing.

Smart Growth Development Impact
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In accordance with N.J.S.A. 52:14B-4, as amended effective July 17, 2008, by
P.L. 2008, c. 46, the Department has evaluated the proposed amendments and re-
peals at N.J.A.C. 7:7 and 7:7E for purposes of determining their impact, if any,
on smart growth development.

The existing rules, which uniformly required public access for all proposed
development, have not caused a change in housing production [page=785] within
Planning Areas 1 or 2, nor have they had any apparent impact on the availability
of affordable housing. The proposed amendments may lead to some increase in
housing production in municipalities that are located within Planning Areas 1 or
2 or within designated centers since the proposed amendments vary the require-
ment for public access by the type of proposed development and in the case of
residential development, by the number of units and linear feet of water-
frontage at a development site. For example, in the existing rules, a residen-
tial development along a tidal waterway would need to provide public access in
the form of a walkway onsite, regardless of the size of the site or which area
of the coast it was located on. In the proposed amendments, if the residential
development is located within Planning Areas 1 or 2 or within designated centers
in a municipality with an approved MPAP, public access requirements will be in
accordance with the needs of the specific municipality as specified in the MPAP.
Therefore, if a municipality determines that more housing is needed, affordable
or otherwise, the MPAP may be drafted in such a manner as to require offsite
public access or a monetary contribution to a public access fund for residential
developments thereby potentially increasing the number of residential units that
could be constructed on a given site.

In municipalities located within Planning Areas 1 or 2 or within designated
centers, without an approved MPAP, the Department will continue to require resi-
dential developments to provide public access. However, there will be flexibil-
ity in the form of the public access required. It is unlikely that in those mu-
nicipalities without an approved MPAP the proposed amendments will negatively
impact housing production since the need to provide public access is not chang-
ing, only the form of that access.

Therefore, the Department believes there is an extreme unlikelihood that the
proposed rule amendments and repeals would evoke a negative change in housing
production within Planning Areas 1 or 2 or within designated centers. Further,
the Department does not believe the amendments and repeals will decrease or re-
sult in any significant change in the availability of affordable housing in the
coastal area.

Full text of the rules proposed for repeal may be found in the New Jersey Admin-
istrative Code at N.J.A.C. 7:7E-8A and 7:7E Appendix 6.

Full text of the proposed amendments follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

CHAPTER 7

COASTAL PERMIT PROGRAM RULES
SUBCHAPTER 1. GENERAL PROVISIONS
7:7-1.3 Definitions

The following words and terms, when used in this chapter, shall have the follow-
ing meanings, unless the context clearly indicates otherwise.
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"Amusement pier" means an elevated, pile-supported structure located on a beach
and/or tidal water, seaward of a bulkhead or boardwalk, and perpendicular to the
mean high water line, on which amusements are located. For purposes of this def-
inition, "amusements" includes rides, games of skill or chance for prizes other
than cash payoffs, vendors of toys and/or other merchandise. "Amusements" also
means bar and restaurant establishments and entertainment venues such as stage
and band shells and associated seating areas. "Amusements" do not include games
for cash payoffs[, bars or restaurants].

SUBCHAPTER 7. GENERAL PERMITS AND PERMITS-BY-RULE

7:7-7.5 Coastal general permit for amusement pier expansion

(a) This coastal general permit authorizes the expansion of an existing, func-
tional amusement pier as defined at N.J.A.C. 7:7-1.3, provided that the expan-
sion complies with the following:

1.-9. (No change.)

10. Public access shall be provided in accordance with the lands and waters sub-
ject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust
rights] access rule, N.J.A.C. 7:7E-8.11.

(b) (No change.)

T:7-7.6 Coastal general permit for beach and dune maintenance activities

(a) This coastal general permit authorizes beach and dune maintenance activities
by municipal applicants with Department-approved municipal public access plans,
in accordance with N.J.A.C. 7:7E-8.11(c) through (m), or by non-municipal appli-
cants provided:

1.-2. (No change.)

3. Public access to the beach shall be provided in accordance with the lands and
waters subject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public
[trust rights] access rule, N.J.A.C. 7:7E-8.11.

(b) (No change.)

T:7=7.7 Coastal general permit for voluntary reconstruction of certain resi-
dential or commercial development

(a) This coastal general permit authorizes the voluntary reconstruction of a
non-damaged legally constructed, currently habitable residential or commercial
development landward of the existing footprint of development provided:

1.-7. (No change.)
8. Public access shall be provided in accordance with the lands and waters sub-

ject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust
rights] access rule, N.J.A.C. 7:7E-8.11.
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(b)-(c) (No change.)

7:7-7.8 Coastal general permit for the development of a single family home or
duplex

(a)-(f) (No change.)

(g) Except as provided in (g)l below, public access shall be provided in accord-
ance with the public [trust rights] access rule, N.J.A.C. 7:7E-8.11. [Additional
requirements may be imposed as a condition of Shore Protection Program funding,
pursuant to N.J.A.C. 7:7E-8.11 (p).]

1. In accordance with N.J.A.C. 7:7E-8.11[(f)6], the Department shall not require
public access for the development under this coastal general permit provided no
beach and dune maintenance activities are proposed and the site does not include
a beach on or adjacent to the Atlantic Ocean, Sandy Hook Bay, Raritan Bay or
Delaware Bay or their shores. This provision does not apply to the Hudson River
Waterfront Area at N.J.A.C. 7:7E-3.48.

(h) - (o) (No change.)

7:7-7.9 Coastal general permit for the expansion, or reconstruction (with or
without expansion), of a single family home or duplex

(a)-(f) (No change.)

(g) Except as provided in (g)1l below, public access shall be provided in accord-
ance with the [Public trust rights] public access rule, N.J.A.C. 7:7E-8.11. [Ad-
ditional requirements may be imposed as a condition of Shore Protection Program
funding, pursuant to N.J.A.C. 7:7E-8.11(p).]

1. In accordance with N.J.A.C. 7:7E-8.11[(f)6], the Department shall not require
public access for the development under this coastal general permit provided no
beach and dune maintenance activities are proposed and the site does not include
a beach on or adjacent to the Atlantic Ocean, Sandy Hook Bay, Raritan Bay or
Delaware Bay or their shores. This provision does not apply to the Hudson River
Waterfront Area at N.J.A.C. 7:7E-3.48.

(h) - (o) (No change.)

7:7-7.10 Coastal general permit for construction of a bulkhead and placement
of associated fill on a manmade lagoon

(a) This coastal general permit authorizes the construction of a bulkhead on a
lot located on a substantially developed manmade lagoon, provided that the bulk-
head complies with the following:

1.-6. (No change.)

7. Public access shall be provided in accordance with the lands and waters sub-
ject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust
rights] access rule, N.J.A.C. 7:7E-8.11. [Additional requirements may be imposed
as a condition of Shore Protection Program funding, pursuant to N.J.A.C. 7:7E-

8.11(p).]

(b) (No change.)
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7:7-7.11 Coastal general permit for the construction of a revetment at a sin-
gle family home or duplex lot

(a)-(b) (No change.)

[page=786] (c) Except as provided in (c)1 below, public access shall be provided
in accordance with the [Public trust rights] public access rule, N.J.A.C. 7:7E-
8.11. [Additional requirements may be imposed as a condition of Shore Protection
Program funding, pursuant to N.J.A.C. 7:7E-8.11(p).]

1. In accordance with N.J.A.C. 7:7E-8.11[(f)6], the Department shall not require
public access for the development under this coastal general permit provided no
beach and dune maintenance activities are proposed and the site does not include
a beach on or adjacent to the Atlantic Ocean, Sandy Hook Bay, Raritan Bay or
Delaware Bay or their shores. This provision does not apply to the Hudson River
Waterfront Area at N.J.A.C. 7:7E-3.48.

(d) (No change.)

T7:7-7.12 Coastal general permit for the construction of gabions at a single
family/duplex lot

(a) - (b) (No change.)

(c) Except as provided in (c)1l below, public access shall be provided in accord-
ance with the [Public trust rights] public access rule, N.J.A.C. 7:7E-8.11. [Ad-
ditional requirements may be imposed as a condition of Shore Protection Program
funding, pursuant to N.J.A.C. 7:7E-8.11(p).]

1. In accordance with N.J.A.C. 7:7E-8.11[(f)6], the Department shall not require
public access for the development under this coastal general permit provided no
beach and dune maintenance activities are proposed and the site does not include
a beach on or adjacent to the Atlantic Ocean, Sandy Hook Bay, Raritan Bay or

Delaware Bay or their shores. This provision does not apply to the Hudson River
Waterfront Area at N.J.A.C. 7:7E-3.48.

(d) (No change.)

7:7-7.13 Coastal general permit for the construction of support facilities at
legally existing and operating marinas

(a) - (b) (No change.)

(c) The construction of support facilities listed at (b)l through 7 above shall
also comply with the following:

1. (No change.)

2. Public access shall be provided in accordance with the lands and waters sub-
ject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust
rights] access rule, N.J.A.C. 7:7E-8.11;

3.-5. (No change.)

(d) (No change.)
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7:7-7.14 Coastal general permit for reconstruction of a legally existing func-
tioning bulkhead

(a) (No change.)

(b) The reconstruction of a legally existing bulkhead as described in (a) above
is acceptable provided that:

1. (No change.)

2. Except as provided in (b)2i below, public access shall be provided in accord-
ance with the lands and waters subject to public trust rights rule, N.J.A.C.
7:7E-3.50, and the public [trust rights] access rule, N.J.A.C. 7:7E-8.11. [Addi-
tional requirements may be imposed as a condition of Shore Protection Program
funding, pursuant to N.J.A.C. 7:7E-8.11(p).]

i. In accordance with N.J.A.C. 7:7E-8.11[(f)6], the Department shall not require
public access for the development under this coastal general permit provided no
beach and dune maintenance activities are proposed and the site does not include
a beach on or adjacent to the Atlantic Ocean, Sandy Hook Bay, Raritan Bay or
Delaware Bay or their shores. This provision does not apply to the Hudson River
Waterfront Area at N.J.A.C. 7:7E-3.48.

3.-7. (No change.)
(c) (No change.)

T:7=-7.17 Coastal general permit for the construction of recreational facili-
ties at public parks

(a) (No change.)

(b) Public access shall be provided in accordance with the lands and waters sub-
ject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust
rights] access rule, N.J.A.C. 7:7E-8.11.

(c) (No change.)

7:7-7.18 Coastal general permit for bulkhead construction and placement of as-
sociated fill

(a) This coastal general permit authorizes the construction of a bulkhead and
associated fill at a single family/duplex lot on a natural water body provided
that the proposed bulkhead complies with the following:

1.-10. (No change.)

11. Except as provided in (a)lli below, public access shall be provided in ac-
cordance with the public [trust rights] access rule, N.J.A.C. 7:7E-8.11. [Addi-
tional requirements may be imposed as a condition if Shore Protection Program
funding is utilized, pursuant to N.J.A.C. 7:7E-8.11(p).]

i. In accordance with N.J.A.C. 7:7E-8.11[(f)6] , the Department shall not re-
quire public access for the development under this coastal general permit pro-
vided no beach and dune maintenance activities are proposed and the site does
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not include a beach on or adjacent to the Atlantic Ocean, Sandy Hook Bay, Rari-
tan Bay or Delaware Bay or their shores. This provision does not apply to the
Hudson River Waterfront Area at N.J.A.C. 7:7E-3.48.

(b)-(c) (No change.)

7:7-7.24 Coastal general permit for the legalization of the filling of tide-
lands

(a) This coastal general permit authorizes the legalization of the filling of
any lands formerly flowed by the tide provided:

1.-2. (No change.)

3. Public access shall be provided in accordance with the lands and waters sub-
ject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust
rights] access rule, N.J.A.C. 7:7E-8.11[;].

(b)-(c) (No change.)

7:7-7.26 Coastal general permit for the construction of certain structures re-
lated to the tourism industry at hotels and motels, commercial developments and
multi-family residential developments over 75 units

(a) This coastal general permit authorizes the construction of structures such
as equipment storage containers and sheds, stage platforms, bleachers, portable
restrooms, food concession stands, gazebos, lockers, canopied shelters, and
wooden walkways related to the tourism industry, at hotels and motels, commer-
cial developments and multi-family residential developments over 75 units pro-
vided that:

1. [The] Except as provided in (a)li below, the structure remains in place only
from May 1 through October 31;

i. Underground utilities, floor decking, open drink and food concession stand
shells, and stage shells may remain in place on a year-round basis;

2. All structures authorized by this general permit that are located on a beach,
except underground utilities, shall be immediately removed from the beach and
relocated to a secure place at any time that the National Weather Service issues
a Severe Weather Alert for the municipality in which the development is located,
for significant weather events, such as Coastal Flood Warning, Extreme Wind
Warning, Hurricane Warning, Tornado Warning or Tropical Storm Warning, that
would directly affect structures left on the beach, until the Severe Weather
Alert is lifted.

Recodify existing 2.-8. as 3.-9. (No change in text.)

[9.] 10. Public access shall be provided in accordance with the lands and waters
subject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust
rights] access rule, N.J.A.C. 7:7E-8.11; and

[10.] 11. Where the structure(s) is located on a beach, [on or prior to April 1
of each year, and for each year of the duration of the permit] for each year of
the duration of the permit, the permittee shall submit on or before April 1lst to
the Department[,] for its review and approvall[,] three copies of a revised site
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plan, dated no more than 30 days prior to the submittal, including supplemental
documents as appropriate, showing:

i.-ii. (No change.)

(b) -(c) (No change.)

7:7-7.29 Coastal general permit for habitat creation and enhancement activi-
ties

(a) -(e) (No change.)

[page=787] (f) Public access shall be provided in accordance with the lands and

waters subject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public
[trust rights] access rule, N.J.A.C. 7:7E-8.11.

(g)-(h) (No change.)

CHAPTER 7E

COASTAL ZONE MANAGEMENT
SUBCHAPTER 1. INTRODUCTION
7:7E-1.8 Definitions

[(a)] The following words and terms, when used in this chapter, shall have the
following meanings, unless the context clearly indicates otherwise.

"Amusement pier" means an elevated, pile-supported structure located on a beach
and/or tidal water, seaward of a bulkhead or boardwalk, and perpendicular to the
mean high water line, on which amusements are located. For purposes of this def-
inition, "amusements" includes rides, games of skill or chance for prizes other
than cash payoffs, vendors of toys and/or other merchandise. "Amusements" also
means bar and restaurant establishments and entertainment venues such as stage
and band shells and associated seating areas. "Amusements" do not include games
for cash payoffs.

"Critical infrastructure" means the same as "homeland security facility."

"Dwelling unit" means a house, townhouse, apartment, cooperative, condominium,
cabana, hotel or motel room, a patient/client room in a hospital, nursing home
or other residential institution, mobile home, campsite for a tent or recrea-
tional vehicle, floating home, or any other habitable structure of similar size
and potential environmental impact, except that dwelling unit shall not mean a
vessel as defined in section 2 of P.L. 1962, c¢.73 (N.J.S.A. 12:7-34.37).
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"Homeland security facility" means any facility deemed by the New Jersey Office
of Homeland Security and Preparedness or the Federal Department of Homeland Se-
curity to be either critical in nature or a key resource. These facilities may
include, but are not limited to, airports and military facilities, transporta-
tion infrastructure, and certain chemical or energy facilities and utilities,
marine terminal or transfer facilities, and freight or passenger rail lines.

"Industrial development" means a development that involves a manufacturing or
industrial process, and shall include, but is not limited to, electric power
production, food and food by-product processing, paper production, agri-chemical
production, chemical processes, storage facilities, metallurgical processes,
mining and excavation processes, and processes using mineral products.

"Natural area" means an area that has retained its natural character, as evi-
denced by the presence of woody vegetation (trees, saplings, scrub-shrub vegeta-
tion) or rare or endangered plants. A disturbed area may be considered a natural
area if such vegetation is present. A natural area does not include maintained
lawns or areas landscaped with non-native herbaceous plants.

"Parcel" means the totality of all lots under common ownership upon which an ex-
isting development is located on April 4, 2011.

"Public development" means a solid waste facility, including incinerators and
landfills, wastewater treatment plant, public highway, airport including single
or multi-air strips, an above or underground pipeline designed to transport pe-
troleum, natural gas, or sanitary sewage, and a public facility, and shall not
mean a seasonal or temporary structure related to the tourism industry, an edu-
cational facility or power lines. "Public development" does not have to be pub-
licly funded or operated.

"Redevelopment" means the development of a previously developed site that has
been inactive, underutilized, or abandoned for five years or less.

"Residential development" means a development that provides one or more dwelling
units.

SUBCHAPTER 3. SPECIAL AREAS
7:7E-3.22 Beaches

(a) - (b) (No change.)
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(c) Public access shall be provided in accordance with the lands and waters sub-
ject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust
rights] access rule, N.J.A.C. 7:7E-8.11.

(d) (No change.)
7:7E-3.23 Filled water's edge
(a)-(i) (No change.)

(j) On all filled water's edge sites, development must comply with the lands and
waters subject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public
[trust rights] access rule, N.J.A.C. 7:7E-8.11.

(k) (No change.)
7:7E-3.43 Special urban areas
(a) - (b) (No change.)

(c) Housing, hotels, motels and mixed use development, which is consistent with
the lands and waters subject to public trust rights rule, N.J.A.C. 7:7E-3.50,
the public [trust rights] access rule, N.J.A.C. 7:7E-8.11, and the Hudson River
Waterfront Area rule, N.J.A.C. 7:7E-3.48, where applicable, are acceptable only
over large rivers where water dependent uses are demonstrated to be infeasible.
These uses are conditionally acceptable on structurally sound existing pilings,
or where at least one of the following criteria is met:

1.-3. (No change.)

(d) Housing, hotels, motels and mixed use development are acceptable in filled
water's edge areas, provided that development is consistent with the filled
water's edge rule at N.J.A.C. 7:7E-3.23 and public access is provided in accord-
ance with the lands and waters subject to public trust rights rule, N.J.A.C.
7:7E-3.50, and the public [trust rights] access rule, N.J.A.C. 7:7E-8.11.

(e) (No change.)
7:7E-3.48 Hudson River Waterfront Area
(a) - (b) (No change.)

(c) Hudson River Waterfront Area development shall be consistent with all other
applicable Coastal Zone Management rules with particular attention given to
N.J.A.C. 7:7E-3.40, Public open space, N.J.A.C. 7:7E-3.41, Special hazards are-
as, N.J.A.C. 7:7E-3.43, Special urban areas, N.J.A.C. 7:7E-3.50, Lands and wa-
ters subject to public trust rights, N.J.A.C. 7:7E-7.14, High rise structures,
N.J.A.C. 7:7E-8.11, Public [trust rights] access, specifically N.J.A.C. 7:7E-
8.11(a) and (n)3i, 4i and 5, N.J.A.C. 7:7E-8.12, Scenic resources and design,
and N.J.A.C. 7:7E-8.4, Water quality.

(d) (No change.)
(e) All waterfront development along the Hudson River shall develop, maintain

and manage a section of the Hudson Waterfront Walkway coincident with the shore-
line of the development property. The developer shall, by appropriate instrument
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of conveyance, create a conservation restriction in favor of the Department. The
conservation restriction shall define the physical parameters of the walkway and
the allowable uses, address the maintenance and management duties and identify
the responsible party. Development of each project's public access system shall
conform to this special area policy and to the Hudson Waterfront Walkway Plan-
ning and Design Guidelines (1984) and the Hudson Waterfront Walkway Design
Standards (1989), subject to the following clarification:

1. Public access to and along the main route of the Hudson Waterfront Walkway
and on the adjacent piers shall be on a 24-hour basis|[, except as provided by
N.J.A.C. 7:7E-8.11(f)] unless it can be demonstrated to the Department that
strict compliance with this provision is not practicable based on the risk of
injury from substantial permanent [page=788] obstructions or proposed hazardous
operations, or upon documentation of a threat to public safety due to unique
circumstances concerning the subject property that would make 24-hour access not
feasible.

2. (No change.)

(f) Applications which vary in detail from the standards of this rule are dis-
couraged, but will be considered for approval if they would provide greater pub-
lic access and/or protection of natural or scenic resources than would be af-
forded by strict compliance with this rule, and the development, as proposed,
would remain in compliance with [the public trust rights rule,] N.J.A.C. 7:7E-
[8.11]13.50. Applicants proposing a development which varies in detail from the
standards of this rule are encouraged to contact the Department for guidance
when conceptual plans have been prepared.

7:7E-3.50 Lands and waters subject to public trust rights

(a) Lands and waters subject to public trust rights are tidal waterways and
their shores, including both lands now or formerly below the mean high water
line, and shores above the mean high water line. Tidal waterways and their
shores are subject to the Public Trust Doctrine and are held in trust by the
State for the benefit of all the people, allowing the public to fully enjoy the-
se lands and waters for a variety of public uses. Public trust rights include
public access which is the ability of the public to pass physically and visually
to, from and along the ocean shore and other waterfronts subject to public trust
rights and to use these lands and waters for activities such as navigation,
fishing and recreational activities including, but not limited to, swimming,
sunbathing, surfing, sport diving, bird watching, walking, and boating. Public
trust rights also include the right to perpendicular and linear access.

[ (b) Development that adversely affects lands and waters subject to public trust
rights is discouraged.

(c) In accordance with the moratorium imposed under the Public Access and Marina
Safety Task Force Act, N.J.S.A. 13:19-38 et seq., the requirements of this sec-
tion shall not apply to marinas until January 1, 2011.]

[(d)] (b) [Public] Except for the Hudson River Waterfront Area, public access to
lands and waters subject to public trust rights shall be provided in accordance
with the public [trust rights] access rule, N.J.A.C. 7:7E-8.11. Public access to
lands and waters subject to public trust rights in the Hudson River Waterfront
Area shall be provided in accordance with the Hudson River Waterfront Area rule,
N.J.A.C. 7:7E-3.48. Development that does not comply with N.J.A.C. 7:7E-8.11,
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Public access, or with N.J.A.C. 7:7E-3.48 in the Hudson River Waterfront Area,
is discouraged in lands and waters subject to public trust rights.

[(e)] (e¢) (No change in text.)
SUBCHAPTER 7. USE RULES
7:7TE-7.2 Housing use rules

(a) (No change.)
(b) Standards relevant to water area and water's edge housing are as follows:
1. (No change.)

2. In special urban areas and along large rivers where water dependent uses are
demonstrated to be infeasible, new housing is also acceptable on structurally
sound existing pilings, or where piers have been removed as part of the harbor
clean up program, the equivalent pier area may be replaced in the same or anoth-
er location.

i.-ii. (No change.)

iii. New housing acceptable under this rule shall be consistent with the lands
and waters subject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the pub-
lic [trust rights] access rule, N.J.A.C. 7:7E-8.11.

3. Housing is conditionally acceptable in the filled water's edge, provided that
it meets the requirements of the [Filled Water's Edge] filled water's edge rule,
N.J.A.C. 7:7E-3.23, lands and waters subject to public trust rights rule,
N.J.A.C. 7:7E-3.50, and the public [trust rights] access rule, N.J.A.C. 7:7E-
8.11. The residential development shall comply with the requirements for imper-
vious cover and vegetative cover that apply to the site under N.J.A.C. 7:7E-5
and either N.J.A.C. 7:7E-5A or 5B, except on bay islands where the requirements
of the [Bay Island Corridor] bay islands rule (N.J.A.C. 7:7E-3.21) shall apply.

4.-7. (No change.)
(c)-(d) (No change.)

(e) Standards relevant to the development of a single family home or duplex
and/or accessory development (such as garages, sheds, pools, driveways, grading,
excavation, filling, and clearing, excluding shore protection structures) which
does not result in the development of more than one single family home or duplex
either solely or in conjunction with a previous development as defined at
N.J.A.C. 7:7-2.1(b)8, and provided the single family home or duplex and accesso-
ry development are located landward of the mean high water line are as follows:

1.-4. (No change.)

5. [Except as provided in (e)5i below, public] Public access shall be provided
in accordance with the [Public trust rights] public access rule, N.J.A.C. 7:7E-
8.11. [Public access requirements may also be imposed as a condition of Shore

Protection Program funding, pursuant to N.J.A.C. 7:7E-8.11 (p).
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i. In accordance with N.J.A.C. 7:7E-8.11(f)5, the Department shall not require
public access for the development listed under (e) above provided no beach and
dune maintenance activities are proposed and the site does not include a beach
on or adjacent to the Atlantic Ocean, Sandy Hook Bay, Raritan Bay or Delaware
Bay or their shores.]

6.-13. (No change.)

(f) Standards relevant to the expansion, or reconstruction (with or without ex-
pansion) of a legally constructed habitable single family home or duplex and/or
accessory development (such as garages, sheds, pools, driveways, grading, exca-
vation, filling, and clearing, excluding shore protection structures) which does
not result in the development of more than one single family home or duplex ei-
ther solely or in conjunction with a previous development as defined at N.J.A.C.
7:7-2.1(b)8, and provided the single family home or duplex and accessory devel-
opment are located landward of the mean high water line are as follows:

1.-4. (No change.)

5. [Except as provided in (e)5i below, public] Public access shall be provided
in accordance with the [Public trust rights] public access rule, N.J.A.C. 7:7E-
8.11. [Public access requirements may also be imposed as a condition of Shore

Protection Program funding, pursuant to N.J.A.C. 7:7E-8.11(p).

i. In accordance with N.J.A.C. 7:7E-8.11(f)5, the Department shall not require
public access for the development listed under (f) above provided no beach and
dune maintenance activities are proposed and the site does not include a beach
on or adjacent to the Atlantic Ocean, Sandy Hook Bay, Raritan Bay or Delaware
Bay or their shores.]

6.-13. (No change.)

(g) (No change.)

7:7E-7.3 Resort/recreational use

(a) - (c) (No change.)

(d) Standards relevant to marinas are as follows:

1. (No change.)

2. New marinas or expansion or renovation (including, but not limited to, dredg-
ing, bulkhead construction and reconstruction, and relocation of docks) of ex-
isting marinas for recreational boating are conditionally acceptable if:
i.-iii. (No change.)

iv. New marina facilities and expansions and renovation of existing marinas
shall provide public access in accordance with the lands and waters subject to
the public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust rights]
access rule, N.J.A.C. 7:7E-8.11.

3.-11. (No change.)

(e) Standards relevant to amusement piers, parks and boardwalks are as follows:
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[1. For the purposes of this subsection, "amusement pier" means an elevated,
pile-supported structure located on a beach and/or tidal water, seaward of a
bulkhead or boardwalk, and perpendicular to the mean high water line, on which
amusements are located. For purposes of this definition, "amusements" includes
rides, games of skill or chance for prizes other than cash payoffs, vendors of
toys and/or other merchandise. [page=789]"Amusements" do not include games for
cash payoffs, or bars or restaurants;]

[2.] 1. New amusement piers are prohibited, except in areas with privately held
riparian grants, where they are discouraged. Expanded or extended amusement
piers, parks, and boardwalks at the water's edge or in the water, and the on-
site improvement or repair of existing amusement piers, parks and boardwalk are-
as are discouraged unless the proposed development meets the following condi-
tions:

i.-v. (No change.)

vi. Public access shall be provided in accordance with the lands and waters sub-
ject to public trust rights rule, N.J.A.C. 7:7E-3.50[, and the public trust
rights rule, N.J.A.C. 7:7E-8.111;

Recodify existing 3. and 4. as 2. and 3. (No change in text.)

T:7E-T7.4 Energy facility use rule

(a) (No change.)

(b) Standards relevant to siting of new energy facilities, including all associ-
ated development activities, are as follows:

1.-3. (No change.)

4. Public access shall be provided in accordance with the lands and waters sub-
ject to public trust rights rule, N.J.A.C. 7:7E-3.50, and the public [trust
rights] access rule, N.J.A.C. 7:7E-8.11; and

5. (No change.)

(c)-(s) (No change.)
TTE=T.7 Industry use rule
(a) (No change.)

(b) Industrial uses are encouraged in special urban areas. Elsewhere, industrial
uses are conditionally acceptable provided they comply with all applicable loca-
tion and resource rules. Particular attention should be given to location rules
which reserve the water's edge for water dependent uses (N.J.A.C. 7:7E-3.16 and
7:7E-3.32); to the buffers and compatibility of uses rule, N.J.A.C. 7:7E-8.13,
which requires that the use be compatible with existing uses in the area or ade-
quate buffering be provided; and the lands and waters subject to public trust
rights rule, N.J.A.C. 7:7E-3.50, and the public [trust rights] access rule,
N.J.A.C. 7:7E-8.11, which places public access requirements upon the use.

(c)-(g) (No change.)
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7:7E-7.11 Coastal engineering
(a) - (c) (No change.)
(d) Standards relevant to beach nourishment are as follows:

1. Beach nourishment projects, such as non-structural shore protection measures,
are encouraged, provided that:

i.-iii. (No change.)

iv. Public access to the nourished beach is provided in accordance with the
lands and waters subject to the public trust rights rule, N.J.A.C. 7:7E-3.50,
and the public [trust rights] access rule, N.J.A.C. 7:7E-8.11.

2. (No change.)
(e) Standards relevant to structural shore protection are as follows:
1.-3. (No change.)

4. Public access to the shore protection project is provided in accordance with
the lands and waters subject to public trust rights rule, N.J.A.C. 7:7E-3.50,
and the public [trust rights] access rule, N.J.A.C. 7:7E-8.11.

5.-6. (No change.)
7:7E-8.11 Public [trust rights] access

[(a) Public trust rights to tidal waterways and their shores (public trust
rights) established by the Public Trust Doctrine include public access which is
the ability of the public to pass physically and visually to, from and along
lands and waters subject to public trust rights as defined at N.J.A.C. 7:7E-
3.50, and to use these lands and waters for activities such as swimming, sun-
bathing, fishing, surfing, sport diving, bird watching, walking and boating.
Public trust rights also include the right to perpendicular and linear access.
Public accessways and public access areas provide a means for the public to pass
along and use lands and waters subject to public trust rights.]

(a) Public access to the waterfront is the ability of the public to pass physi-
cally and visually to, from, and along tidal waterways and their shores and to
use such shores, waterfronts and waters for activities such as navigation, fish-
ing, and recreational activities including, but not limited to, swimming, sun-
bathing, surfing, sport diving, bird watching, walking, and boating. Public ac-
cessways and public access areas include streets, paths, trails, walkways, ease-
ments, paper streets, dune walkovers/walkways, piers and other rights-of-way.
Public access for the Hudson River Waterfront Area shall be provided in accord-
ance with N.J.A.C. 7:7E-3.48 except for ports and certain existing industrial,
public, and homeland security facilities for which access is not required in ac-
cordance with N.J.A.C. 7:7E-8.11(n)3i, 4i and 5. No authorization or approval
under this chapter shall be deemed to relinquish public rights of access to and
use of lands and waters subject to public trust rights in accordance with
N.J.A.C. 7:7E-3.50. Further, no authorization or approval under this chapter
shall be considered a Tidelands approval or shall exempt an applicant from the
obligation to obtain a Tidelands approval, if needed.
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[ (b) When used in this section, the following words and terms have the following
meanings, unless the context clearly indicates otherwise:

"Green Acres funding" means a loan or matching grant, or both, to a local gov-
ernment unit, or a matching grant to a nonprofit, for the acquisition of land or
the development of outdoor recreation and conservation facility(ies) provided by
the Department's Green Acres Program in accordance with N.J.A.C. 7:36.

"Held" when used with reference to land means owned, leased, or otherwise con-
trolled.

"Natural area" means an area that has retained its natural character, as evi-
denced by the presence of woody vegetation (trees, saplings, scrub-shrub vegeta-
tion) or rare or endangered plants. A disturbed area may be considered a natural
area 1f such vegetation is present. A natural area does not include maintained
lawns or areas landscaped with non-native herbaceous plants.

"Paper street" means the street shown on a recorded plan but never built.

"Public accessway" means a route that provides a means for the public to reach,
pass along, and/or use lands and waters subject to public trust rights. Public
accessways include streets, paths, trails, walkways, easements, paper streets,
dune walkovers/walkways, piers and other rights-of-way.

"Shore Protection Program funding" means monies from the Shore Protection Fund
established by N.J.S.A. 13:19-16 and any other Department money provided for
shore protection projects associated with the protection, stabilization, resto-
ration or maintenance of the shore and adjacent land, including beach nourish-
ment projects and land acquisitions. A State Aid Agreement is the means by which
a municipality participates in Shore Protection Program funding.

"State Aid Agreement" means a cost sharing agreement entered into by the Depart-
ment and a municipality for the construction of a shore protection or beach
nourishment project. The State Aid Agreement shall describe the project and pro-
ject area for purposes of compliance with (p)7ii through vi and (p)8ii through v
below in recognition of the phasing of a large-scale or multi-phase shore pro-
tection or beach nourishment project.

(c) In accordance with the moratorium imposed under the Public Access and Marina
Safety Task Force Act, N.J.S.A. 13:19-38 et seqg., the requirements of this sec-
tion shall not apply to marinas until January 1, 2011. Prior to January 1, 2011
marinas shall be subject to the requirements of this section in effect as of De-
cember 16, 2007, incorporated by reference herein as chapter Appendix 6.

(d) Except as otherwise provided at (f) below, development on or adjacent to all
tidal waterways and their shores shall provide onsite, permanent, unobstructed
public access to the tidal waterway and its shores at all times, including both
visual and physical access. Specific requirements for sites located along the
Arthur Kill, Kill Van Kull west of Bayonne Bridge, Newark Bay, Delaware River
from the Trenton Makes Bridge to the CAFRA boundary, Elizabeth River, Hackensack
River, Passaic River, Rahway River, Raritan River, Cohansey River in Bridgeton
City, and Maurice River in Millville City are found at (e) below. Public access-
ways and public access areas shall:
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1. Include perpendicular access and a linear area along the tidal waterway and
its entire shore; and

[page=790] 2. If located in a natural area of a tidal waterway, be designed to
minimize the impacts to the natural area and tidal waterway including impacts to
habitat value, vegetation and water quality.

(e) Except as provided in (f) below, in addition to the requirements of (d)
above, the perpendicular access and linear area provided for sites located along
the Arthur Kill, Kill Van Kull west of Bayonne Bridge, Newark Bay, Delaware Riv-
er from the Trenton Makes Bridge to the CAFRA boundary, Elizabeth River, Hack-
ensack River, Passaic River, Rahway River, Raritan River, Cohansey River in
Bridgeton City, and Maurice River in Millville City, shall comply with the fol-
lowing. The standards for public access along the Hudson River Waterfront Area
are set forth at N.J.A.C. 7:7E-3.48.

1. The linear area shall consist of a walkway that meets the following:
i. The minimum width of walkway free of obstruction shall be 16 feet; and

ii. An area a minimum of 30 feet wide, including the walkway area, shall be per-
manently protected by a conservation restriction; and

2. The perpendicular access shall consist of a walkway that meets the following:
i. The minimum width of the walkway free of obstruction shall be 10 feet;

ii. An area a minimum of 20 feet wide, including the walkway area shall be per-
manently protected by a conservation restriction; and

iii. The linear distance between perpendicular accessways shall not exceed one-
half mile as measured generally parallel to the waterway; and

3. The Department may reduce the walkway width requirements at (e)li and 2i
above, as necessary to protect endangered and threatened wildlife or vegetation
species habitat, critical wildlife habitat as defined at N.J.A.C. 7:7-3.39 ,
natural areas or existing infrastructure.

(f) The permanent onsite public access required at (d) and (e) above may be mod-
ified in the following circumstances. However, in no case shall such modifica-
tion constitute permanent relingquishment of public trust rights of access to and
use of tidal waterways and their shores.

1. Public access to tidal waterways and their shores shall be available at all
times. However, the Department may allow closure of an area otherwise available
for public access during specified late night hours upon documentation of unique
circumstances, other than the risk associated with tidal waterways, that threat-
en public safety and warrant such closure. In no case shall physical barriers be
used to close public access. This exception does not apply to the Hudson River
Waterfront Area or to the waterways listed in (e) above;

2. The Department may allow, require or impose temporary restrictions to public
access, including closure of an area otherwise subject to public access, when it
determines:
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i. Exigent circumstances of public safety or security, or repair, maintenance,
or construction relating to any public access infrastructure such as a walkway
or boardwalk exist, with such closure to terminate immediately when such exigent
circumstances cease to exist;

ii. Restrictions are necessary to protect endangered or threatened wildlife or
plant species from disturbance or destruction; or

iii. Restrictions are necessary to protect other critical wildlife resources
such as seasonal assemblages of wildlife in areas that provide critical feeding,
roosting, resting or staging habitat;

3. Where development of a new or at an existing energy facility, industrial use,
port use, airport, railroad, military facility, or superhighway is proposed and
the Department determines that perpendicular access and/or a linear area along
the entire shore of the tidal waterway at the site is not practicable based on
the risk of injury from existing or proposed hazardous operations, or substan-
tial existing and permanent obstructions, and no measures can be taken to avert
these risks, public access shall be provided in accordance with (£f)3i or ii be-
low. For the purposes of this paragraph, "superhighway" shall mean the Garden
State Parkway, New Jersey Turnpike, Atlantic City Expressway, and Interstates
76, 78, 80, 95, 276, 278, 195, 295, and 676.

i. The linear public access that would be required in accordance with (d) above
on site shall be reconfigured and enhanced to accommodate such structures and
address such risks; or

ii. If public access on site is not practicable in accordance with (f)3i above,
alternate public access of comparable use to the public shall be provided at a
nearby off site location;

4. Where development of a new or at an existing two-unit (excluding duplexes) or
three-unit residential development, or associated accessory development or asso-
ciated shore protection structure is proposed, the Department may allow the pro-
vision of alternate public access on-site or at a nearby offsite location based
on an evaluation of the size of the site, the character of the waterway, and the
availability and type of public access in the vicinity, provided (f)4i through
iii below are met. This paragraph does not apply to the Hudson River Waterfront
Area and the waterways listed at (e) above. Public access requirements may be
imposed as a condition of Shore Protection Program funding, pursuant to (p) be-
low.

i. The development does not result in the development of more than three resi-
dential units either solely or in conjunction with a previous development as de-
fined at N.J.A.C. 7:7-2.1(b)8;

ii. No beach and dune maintenance activities are proposed; and

iii. The site is not located on or adjacent to the Atlantic Ocean, Sandy Hook
Bay, Raritan Bay or Delaware Bay and their shores;

5. Where development of a new or at an existing two-unit or three-unit (exclud-
ing duplexes) residential development, or associated accessory development, or
associated shore protection structure is proposed that meets (f)4i above and is
located on a site that is located along the Arthur Kill, Kill Van Kull west of
Bayonne Bridge, Newark Bay, Delaware River from the Trenton Makes Bridge to the



Page 49
43 N.J.R. 772 (a)

CAFRA boundary, Elizabeth River, Hackensack River, Passaic River, Rahway River,
Raritan River, Cohansey River in Bridgeton City, and Maurice River in Millville
City, linear and perpendicular public access shall be provided in accordance
with the following:

i. The linear area shall consist of a walkway, that meets the following:
(1) The minimum width of walkway free of obstruction shall be 10 feet; and

(2) An area a minimum of 20 feet wide, including the walkway area shall be per-
manently protected by a conservation restriction; and

ii. The perpendicular access shall consist of a walkway that meets the follow-
ing:

(1) The minimum width of the walkway free of obstruction shall be 10 feet;

(2) An area a minimum of 10 feet wide, including the walkway area shall be per-
manently protected by a conservation restriction;

6. Except as provided in (f)7 below, the Department shall not require public ac-
cess where development of a new or at an existing single family home, duplex, or
associated accessory development or associated shore protection structure is
proposed, provided (f)6i through iii below are met. Public access requirements
may be imposed as a condition of Shore Protection Program funding, pursuant to
(p) below. This paragraph does not apply to the Hudson River Waterfront Area at
N.J.A.C. 7:7E-3.48.

i. The development does not result in the development of more than one single
family home or duplex either solely or in conjunction with a previous develop-
ment as defined at N.J.A.C. 7:7-2.1(b)8;

ii. No beach and dune maintenance activities are proposed; and

iii. The site does not include a beach on or adjacent to the Atlantic Ocean,
Sandy Hook Bay, Raritan Bay or Delaware Bay and their shores;

7. Where development of a new or at an existing single family home, duplex, or
associated accessory development, or associated shore protection structure is
proposed that meets (f)6i1i above and is located on a site that includes a beach
on which beach and dune maintenance activities are proposed or a beach on or ad-
jacent to the Atlantic Ocean, Sandy Hook Bay, Raritan Bay or Delaware Bay and
their shores, public access along and use of the beach and the shore shall be
provided. Additional requirements may be imposed as a condition of Shore Protec-
tion Program funding, pursuant to (p) below; or

8. Where development impacting a facility subject to a Federal or State homeland
security statutory scheme is proposed and the Department determines, upon con-
sultation with the Office of Homeland Security and Preparedness, that perpendic-
ular public access and/or a linear public access area along the entire shore of
the tidal waterway is not practicable because it poses an unacceptable homeland
security risk:

i. The linear public access that would be required in accordance with (d) above
on site shall be reconfigured and enhanced to address such homeland security
risk; or
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[page=791] ii. If public access on site is not practicable in accordance with
(£)10i above, alternate public access of comparable use to the public shall be
provided at a nearby off site location.]

(b) In addition to the broad coastal goals outlined at N.J.A.C. 7:7E-1.1(c),
public access shall be provided in a manner designed to achieve the following:

1. All levels of government in New Jersey shall seek to create and enhance op-
portunities for public access to tidal waterways and their shores, on a non-
discriminatory basis;

2. All existing public access to, and along tidal waterways and their shores
shall be maintained to the maximum extent practicable;

3. New development shall provide opportunity for public access to tidal water-
ways and their shores on or offsite;

4. Public access to tidal waterways and their shores shall be provided in such a
way that it shall not create conditions that may be reasonably expected to en-
danger public health or safety, or damage the environment. To that end, public
access may be restricted seasonally, hourly, or in scope (for example, access
restricted to a portion of the property, or access allowed for fishing, but not
swimming due to consistent strong currents); and

5. Public access to tidal waterways and their shores shall be provided in such a
way that it shall not create a significant homeland security vulnerability.
Therefore, public access may be prohibited in locations where homeland security
concerns are present or where it is not practicable based on the risk of injury
from hazardous operations or substantial permanent obstructions, and no measures
can be taken to avert these risks.

(c) Development proposed on sites which are located on or adjacent to tidal wa-
terways and their shores shall provide public access. Public access in the Hud-
son River Waterfront Area, as described at N.J.A.C. 7:7E-3.48(a), shall be pro-
vided in accordance with N.J.A.C. 7:7E-3.48. Public access for development in
other areas shall be provided as follows:

1. In municipalities which have received Department approval of a Municipal Pub-
lic Access Plan in accordance with (d) through (m) below on or before the date
of receipt of a permit application by the Department, public access requirements
shall be satisfied in accordance with the Municipal Public Access Plan;

2. In municipalities that do not have an approved Municipal Public Access Plan
on or before the date of receipt of a permit application by the Department, ac-
cess shall be provided in accordance with (n) below, for commercial, residen-
tial, industrial and public development, and for homeland security facilities.
Coastal permit applications shall include a project specific access plan that
provides for public access in accordance with all applicable requirements; and

3. In all municipalities, regardless of whether there is a Department approved
Municipal Public Access Plan, access shall be provided in accordance with (o)
below for marinas, (p) below for piers, (q) below for beach and dune maintenance
activities, and (r) below for shore protection projects. Coastal permit applica-
tions shall include a project specific access plan that provides for public ac-
cess in accordance with all applicable requirements.
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(d) Municipalities are encouraged to develop and submit to the Department an ap-
plication for approval of a Municipal Public Access Plan complying with the re-
quirements of (e) through (m) below. Municipal Public Access Plans shall satisfy
the goals specified at N.J.A.C. 7:7E-1.1(c) and (b), as well as all other re-
quirements of this section. Municipal Public Access Plans shall not provide for
access that is contrary to any requirement contained in this chapter (for exam-
Ple, access that encroaches upon threatened or endangered species habitat or is
in violation of the dunes rules).

(e) A municipality seeking approval of a Municipal Public Access Plan shall file
an application for approval with the Department. The application shall include a
proposed Municipal Public Access Plan consisting of the following elements:

1. A statement describing the overall goal of the Municipal Public Access Plan
and the administrative mechanisms (for example, conservation restrictions, ease-
ments, ordinances) that either are already in place, or that shall be put in
place to ensure that the municipality will provide permanently protected access
to the water and, water dependent and water oriented activities along all tidal
waterways and their shores within the municipal boundaries. If the Municipal
Public Access Plan proposes to provide access to the same waterway outside of
municipal boundaries through a joint effort with a county or adjacent municipal-
ity governmental body, the statement shall include a description of the adminis-
trative mechanisms that will ensure access through that effort will be perma-
nently protected;

2. A statement of consistency with any applicable provisions of the municipal
Master Plan;

3. A public access needs assessment that evaluates:

i. Existing access points or locations providing perpendicular access to tidal
waterways and their shores within the municipality;

ii. Existing water dependent and water oriented activities that provide public
access to tidal waterways and their shores within the municipality;

iii. Existing practical limitations to public access. Alternatives to address
any limitations determined to exist shall be provided, where feasible. Examples
of practical limitations include, but are not limited to, a lack of restrooms or
parking which could effectively limit the public's access to tidal waterways and
their shores; and

iv. The need for additional locations to provide perpendicular access to tidal
waterways and their shores within the municipality;

4. A digital map and inventory identifying:

i. All tidal waterways and their shores within the municipality and all lands
held by the municipality adjacent thereto;

ii. All existing and proposed public accessways to tidal waterways and their
shores including, but not limited to, streets, roads, paths, trails, easements,
paper streets, dune walkovers/walkways, and public dedicated rights-of-way held
by the municipality;
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iii. All proposed public access facilities, including, but not limited to, pub-

lic accessways located parallel to the shoreline with perpendicular access; boat
ramps, piers, or other direct access to the waterway; sitting/observation areas;
public restrooms; off and on-street parking; and

iv. Those facilities identified in (e)4ii and iii above that are compliant with
the Americans with Disabilities Act of 1990 (42 U.S.C. §§ 12101 et seq.);

5. An implementation strategy that:

i. Describes the forms of public access proposed in order to satisfy the need
for public access as determined by the public access needs assessment, while
taking into account the population, anticipated demand and local availability of
alternatives;

ii. Provides a comprehensive list of public access projects and initiatives to
be undertaken along with an implementation schedule;

iii. Identifies proposed tools to implement the municipal public access plan
measures, including, but not limited to, the adoption or amendment of municipal
ordinances, the creation of a Public Access Fund, established in accordance with
(f) below, to be used solely for the development and maintenance of public ac-
cess, and the development of other municipal programs that ensure reasonable ac-
cess to the water, and water dependent and water oriented activities along all
tidal waterways and their shores;

(1) If the Municipal Public Access Plan includes provision for monetary compen-
sation in lieu of onsite public access in accordance with (f) below, this por-
tion of the plan shall specify the type of uses for which a monetary contribu-
tion shall be required, for example residential, commercial, industrial, and/or
homeland security;

iv. Identifies and, as necessary, proposes modifications to existing plans, or-
dinances and programs necessary to implement the Municipal Public Access Plan;

v. For municipalities subject to (r) below, identifies how the municipality pro-
poses to provide access points to achieve compliance with that subsection;

vi. Provides an estimate of the cost of implementing, constructing and maintain-
ing the access facilities proposed in the plan and specifies how this cost will
be funded;

vii. Provides a schedule for implementation of the municipal public access plan;

[page=792] viii. Identifies ordinances already in place or to be adopted requir-
ing appropriate signage and placement of signage for public access areas;

ix. Identifies measures to be implemented to permanently protect the public ac-
cess identified in the plan through the required recording of conservation ease-
ments/restrictions, or, for municipally owned properties providing public ac-
cess, through placement of the property providing access on the municipal Recre-
ation and Open Space Inventory (ROSI) (see Green Acres Program rules at N.J.A.C.
7:36-6.5, Recreation and Open Space Inventory submissions);
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x. Provides examples and/or model(s) of existing and proposed conservation ease-
ments/restrictions that preserve all public access identified in the municipal
public access plan, to protect the access in perpetuity; and

xi. Includes a draft resolution for incorporating the Department-approved, Mu-
nicipal Public Access Plan into a Master Plan element (for example, the land
use, recreation, and/or conservation plan element).

(f) A Municipal Public Access Plan may require a monetary contribution to be
used to provide public access elsewhere in the municipality or outside the mu-
nicipal boundaries along the same waterway as part of a joint project with a
county or adjacent municipal governmental body in lieu of onsite public access.
Municipalities that require a monetary contribution shall establish a dedicated
Public Access Fund into which all funds collected shall be deposited. A Munici-
pal Public Access Plan containing a monetary contribution requirement shall
specify the circumstances in which such contribution will be required in accord-
ance with (e)5iii(1l) above. If a monetary contribution in lieu of onsite public
access is included in a Municipal Public Access Plan, the amount of the contri-
bution shall be based upon a determination of the costs that would be incurred
if land was purchased for creating access and the access was provided in the
form of a walkway, using the following formula:

Total Contribution = TWC + LAC
where:

TWC = total walkway cost

LAC land acquisition cost

1. The TWC is calculated by first adding the length of the perpendicular access,
as measured in feet along the shorter property line, running from the non-
waterward property boundary to waterward property boundary, to the length of the
waterfront portion of the property as measured in feet. This total accessway
length is multiplied by 10 feet, the minimum walkway width (subsection (w) be-
low), to give the total square feet of walkway. The TWC is determined by multi-
plying the total square feet of walkway by $ 7.00 (approximate average cost per
square foot for walkway construction).

2. The LAC is calculated by dividing the equalized assessed value of the proper-
ty by the total square footage of the property and multiplying the resulting
value per square foot by the total square footage of the walkway utilized in
calculating TWC. "Equalized assessed value" means the assessed value of a prop-
erty divided by the current average ratio of assessed to true value for the mu-
nicipality in which the property is situated, as determined in accordance with
N.J.S.A. 54:1-35 et seq.

3. For example, the total contribution for a 10,000 square foot property with a
perpendicular access length of 50 feet, a total water frontage of 100 feet and

an equalized assessed value of $ 300,000 would be calculated as follows:

Total Walkway Cost:

Length of perpendicular access 50 ft.
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Length of access parallel to shore + 100 ft.

Total linear feet 150 ft.

Minimum walkway width (feet) #[times]# 10
ft.

Total square feet of walkway 1,500 sq. ft.

Total walkway cost (1,500 sq. ft. x $7.00) $10,500

Land Acquisition Cost

Equalized assessed land value of property $300,000

Lot size / 10,000 sq. ft.
Cost per sq. ft. $30.00/sq. ft.
Land acquisition ($30.00/sq. ft. x 1,500 sq. ft. $45,000

total walkway)

Total Contribution = $10,500 + $45,000 = $55,500

(g) A Municipal Public Access Plan shall not include:

1. Onsite public access requirements in excess of those that would be required
under this chapter in the absence of an approved municipal public access plan;

2. Public access requirements in the Hudson River Waterfront Area as defined at
N.J.A.C. 7:7E-3.48(a)2. Public access requirements in the Hudson River Water-
front Area shall be governed by N.J.A.C. 7:7E-3.48;

3. Public access requirements at marinas, as defined at N.J.A.C. 7:7E-7.3(d)1l.
Public access requirements at marinas shall be governed by (o) below; or

4. Public access requirements at piers. Public access requirements at piers
shall be governed by (p) below.

(h) A municipality filing an application for approval of a Municipal Public Ac-
cess Plan pursuant to (e) above shall provide a full copy of the submittal to
the county planning board for the county within which the municipality is locat-
ed as well as to any regional planning entities with jurisdiction over any por-
tion of the municipality affected by the Municipal Public Access Plan. If the
municipality filing an application for approval of a Municipal Public Access
Plan has proposed, as a component of the plan, any joint projects with neighbor-
ing municipality, a full copy of the submittal shall also be provided to that
neighboring municipality and the county planning board for the county within
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which the neighboring municipality is located should that municipality be locat-
ed in a different county.

(i) The Department shall review the draft Municipal Public Access Plan and sup-
porting documents to determine whether the plan is consistent with N.J.A.C.
7:7E-1.1(c), the standards and goals for public access at (b) above and all oth-
er requirements of this section. The Department shall notify the applicant in
writing of its determination and shall publish notice in the New Jersey Register
and the DEP Bulletin.

(j) A municipality which has received approval of a Municipal Public Access Plan
shall as a condition of the approval:

1. Initiate action necessary to incorporate the approved Municipal Public Access
Plan into the municipality's Master Plan; and

2. Upon adoption of the Municipal Public Access Plan into the municipal Master
Plan, provide the Department with a copy of an approved resolution incorporating
the DEP-approved Municipal Public Access Plan into the Master Plan.

(k) Upon receipt by the Department of the resolution incorporating the approved
Municipal Public Access Plan into the municipality's Master Plan, public access
required to satisfy the conditions of a Department permit for development in the
municipality for permit applications filed with the Department subsequent to the
Department's receipt of the resolution shall be provided in accordance with the
Municipal Public Access Plan.

(1) Department review and approval is required before a municipality may make
changes to an approved Municipal Public Access Plan that impact the location or
type of access to be provided, or that institute or amend the terms of a contri-
bution in lieu of an onsite public access requirement pursuant to (f) above. In
support of a request to amend the approved plan under this subsection, the mu-
nicipality shall submit to the Department the approved plan with the information
specified in (e) above updated to reflect the proposed change. This submission
shall provide information with reference to the requested change to the plan and
shall detail how the proposed change affects the approved plan.

[page=793] (m) An approved Municipal Public Access Plan shall be valid for a pe-
riod of six years. However, the plan may be renewed. To obtain plan renewal, at
least six months before the plan expires the municipality shall provide a copy
of the expiring Municipal Public Access Plan, together with a progress report
identifying:

1. The status of all projects that have been undertaken in accordance with the
existing, approved plan since the approval or last renewal;

2. Projects not yet initiated in accordance with the plan with an explanation of
why the project has not been initiated and a new proposed schedule for initia-
tion and completion of the project;

3. Proposed amendments to the approved plan;

4. All funds received as contribution in lieu of onsite access and a detailed
accounting of all expenditures of those funds; and
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5. Any problems encountered in pursuit of the plan's objectives and goals and
proposed remedies to assure the objectives and goals in the proposed new plan
are met.

(n) In municipalities that do not have an approved Municipal Public Access Plan,
for sites which are located on or adjacent to tidal waterway and their shores,
public access along and use of the beach and the shores shall be provided as
follows. The Department shall consider factors such as type of public access
available, the compatibility of the proposed public access with the applicant's
proposed use of the site, square footage of access area, and environmental im-
pact or benefit when determining whether proposed public access is appropriate.
The Department shall not approve public access that is contrary to any require-
ment contained in this chapter (for example, access that encroaches upon threat-
ened or endangered species habitat or is in violation of the dunes rules):

1. Commercial development shall provide both visual and physical access as fol-
lows:

i. For existing commercial development, except for existing commercial develop-
ment classified as "new commercial development" pursuant to (n)lii below, where
the proposed activity consists of maintenance, rehabilitation, renovation, rede-
velopment, or expansion that remains entirely within the parcel containing the
existing development, existing public access shall be maintained or equivalent
public access shall be provided onsite. Equivalent public access shall include
access that provides for opportunities to participate in the same activities,
such as fishing, swimming and passive recreation, in the same manner and by the
same number of people as in the existing public access area. If there is no ex-
isting public access onsite, no public access is required;

ii. For new commercial development, access shall be provided onsite, at a mini-
mum during normal operating hours. For the purposes of this subparagraph, "new
commercial development" also includes the conversion of any existing non-
commercial use to a commercial use and any change in an existing development
that would result in either:

(1) Greater than a cumulative 50 percent increase in the area covered by build-
ings, asphalt, or concrete paving; or

(2) Development on a parcel which was not included in the existing development;

iii. Public access proposed by the applicant to satisfy the requirements of this
paragraph may include any one or combination of the following:

(1) A public accessway designed in accordance with (w) below, located parallel
to the shoreline with perpendicular access;

(2) A boat ramp, pier, fishing or other direct access to the waterway;

(3) A waterfront pocket park;

(4) Public restrooms to accommodate those utilizing public access; and/or
(5) Additional public parking to accommodate those utilizing public access;

2. Residential development shall provide both visual and physical access as fol-
lows:
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i. At an existing residential development, where the proposed activities consist
solely of accessory development or structural shore protection, existing public
access shall be maintained. If it is necessary to permanently impact the exist-
ing public access in order to perform the activities, equivalent access shall be
provided onsite. If currently there is no public access onsite, no public access
is required;

ii. For new residential development, where the development consists solely of
the construction of one single family home or duplex not in conjunction with a
previous development as defined at N.J.A.C. 7:7-2.1(b)8, no public access is re-
quired;

iii. For new residential development consisting of more than one single family
home or duplex, or the conversion of any existing non-residential use to a resi-
dential use, that has a total combined water frontage of 500 linear feet or
less, public access shall be provided as follows:

(1) Unless the applicant demonstrates that onsite public access is not feasible,
in accordance with (n)2iii(2) below, public access proposed to satisfy the re-
quirements of this paragraph shall be provided onsite in accordance with (n)liii
above;

(2) If the applicant demonstrates that onsite public access is not feasible,
based on the size of the site, the character of the waterway, and environmental
impact or benefits, equivalent offsite public access shall be provided on the
same waterway within the same municipality as the residential development. The
Department shall consider factors such as type of public access available (for
example, if swimming access is available onsite, then swimming access should be
available at the offsite location), cost, square footage of access area, and en-
vironmental impact/benefit when determining whether the proposed offsite public
access is equivalent to that which would have been required onsite;

(3) If the applicant demonstrates that offsite public access within the same mu-
nicipality is not feasible because there are no sites available upon which to
provide public access in accordance with (n)2iii(2) above, equivalent offsite
public access shall be provided on the same waterway within a neighboring munic-
ipality where the access is consistent with the neighboring municipality's Mu-
nicipal Public Access Plan or, if there is no Municipal Public Access Plan, the
access is located and designed to be consistent with local requirements such as
local zoning and ordinances. The Department shall consider factors such as type
of public access available (for example, if swimming access is available onsite,
then swimming access should be available at the offsite location), cost, square
footage of access area, and environmental impact/benefit when determining wheth-
er the proposed offsite public access is equivalent to that which would have
been required onsite;

iv. For new residential development consisting of more than one single family
home or duplex or the conversion of any existing non-residential use to a resi-
dential use, where the development has a total combined water frontage of more
than 500 linear feet, access shall be provided onsite in accordance with (n)liii
above;

3. Except as provided at (n)4 and 5 below, industrial development and public de-
velopment shall provide both visual and physical access as follows:
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i. For existing industrial or public development, except as provided at (n)3ii

below, where the proposed activity consists of the maintenance, rehabilitation,
renovation, redevelopment, or expansion that remains entirely within the parcel
containing the existing development, existing public access shall be maintained
or equivalent onsite public access shall be provided. Equivalent public access

shall include access that provides for opportunities to participate in the same
activities (such as fishing, swimming, or passive recreation), in the same man-
ner and by the same number of people as in the existing public access area. If

there is no existing public access onsite, no public access is required;

ii. For new industrial or public development, including the conversion of any
existing use to an industrial or public use, public access shall be provided on-
site during normal operating hours, unless it can be demonstrated that continued
public access is not practicable based on the risk of injury from proposed haz-
ardous operations, or substantial permanent obstructions, and no measures can be
taken to avert these risks. In cases where the Department concurs that the risk
is too great for onsite public access, access shall be provided in [page=794]
accordance with (n)3iii below. For the purposes of this paragraph, "new indus-
trial or public development" includes development of areas not within the parcel
containing the existing development. Where onsite public access is required,
public access shall be provided in accordance with (n)liii above;

iii. Where it has been demonstrated that onsite access is not practicable based
on the presence of substantial permanent obstructions or the risk of injury from
proposed hazardous operations, and no reasonable measures can be taken to avert
these risks, equivalent offsite public access shall be provided on the same wa-
terway and within the same municipality as the development. The Department shall
consider factors such as type of public access available (for example, if swim-
ming access is available onsite, then swimming access should be available at the
offsite location), cost, square footage of access area, and environmental im-
pact/benefit when determining whether the proposed offsite public access is
equivalent to that which would have been required onsite;

iv. If the applicant demonstrates that offsite public access within the same mu-
nicipality is not feasible because there are no sites available upon which to
provide public access in accordance with (n)3ii above, equivalent offsite public
access shall be provided on the same waterway within a neighboring municipality
where the access is consistent with the neighboring municipality's Municipal
Public Access Plan or, if there is no Municipal Public Access Plan, the access
is located and designed to be consistent with local requirements such as local
zoning and ordinances.

4. Homeland security facilities shall provide both visual and physical access as
follows:

i. For existing homeland security facilities, except as provided at (n)4ii be-
low, where the proposed activity consists of maintenance, rehabilitation, reno-
vation, redevelopment, or expansion that remains entirely within the parcel con-
taining the existing development, existing public access shall be maintained on-
site or equivalent public access shall be provided either onsite or offsite on
the same waterway and within the same municipality as the development. Equiva-
lent public access shall include access that provides for opportunities to par-
ticipate in the same activities such as fishing, swimming, or passive recrea-
tion, in the same manner and by the same number of people as in the existing
public access area. If there is no existing public access onsite, no public ac-
cess is required;
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ii. For new homeland security facilities, including the conversion of a non-
homeland security facility to a homeland security facility, or the expansion of
an existing homeland security facility onto areas not within the parcel contain-
ing the existing development, the applicant may provide either onsite public ac-
cess or equivalent offsite public access on the same waterway and within the
same municipality as the development. The Department shall consider factors such
as type of public access available (for example, if swimming access is available
onsite, then swimming access should be available at the offsite location), cost,
square footage of access area, and environmental impact/benefit when determining
whether proposed offsite public access is equivalent to that which would have
been required onsite;

5. Ports, as defined at N.J.A.C. 7:7E-3.11, shall provide both visual and physi-
cal access as follows:

i. For all port facilities, existing public access shall be maintained or equiv-
alent onsite public access shall be provided. If it can be demonstrated that
continued onsite public access is not practicable based on the risk of injury
from proposed hazardous operations, or substantial permanent obstructions, and
no measures can be taken to avert these risks, equivalent public access shall be
provided offsite. The Department shall consider factors such as the type of pub-
lic access available (for example, if swimming access is available onsite then
swimming access should be available at the offsite location), cost, square foot-
age of access area, and environmental impact/benefit when determining whether
the proposed offsite public access is equivalent to that which would have been
required onsite. If there is no existing public access onsite, no public access
is required.

(o) Marinas, as defined at N.J.A.C. 7:7E-7.3(d)1, shall provide both wvisual and
physical public access as follows:

1. For existing marina development where the proposed activity consists of
maintenance, rehabilitation, renovation, redevelopment, or expansion that re-
mains entirely within the parcel which included the existing development, exist-
ing public access shall be maintained. If it is necessary to impact the existing
public access in order to perform the proposed activities, equivalent public ac-
cess shall be provided onsite. Equivalent public access shall include access
that provides for opportunities to participate in the same activities, such as
fishing, swimming, and passive recreation, in the same manner and by the same
number of people as in the existing public access area. If there is no existing
public access onsite, no public access is required except as provided at (o)3
below;

2. For new marina development, public access shall be provided onsite during
normal operating hours. For the purposes of this subsection, "new marina devel-
opment" includes any change in the existing development that would result in
greater than a cumulative 50 percent increase in the area covered by buildings,
asphalt, or concrete paving, or proposed development of areas not within the
parcel containing the existing development for which a coastal permit was ob-
tained, or if the marina was not previously permitted because a coastal permit
was not required, includes development on a lot or lots which are purchased af-
ter April 4, 2011;

3. If the marina development includes a beach area, public access along and use
of the beach shall be provided and activities that have the effect of discourag-
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ing or preventing the exercise of public trust rights, as described at N.J.A.C.
7:7E-3.50, are prohibited in accordance with (u) below;

4. Applicants for new marinas, as described at (o0)2 above, shall provide to the
Department at the time of application, for its review and approval, a public ac-
cess plan for the marina development which shall include the following:

(1) A site plan identifying the location and type of access provided, including
both existing and proposed, as well as any areas closed to public access based
on the presence of substantial permanent obstructions or the risk of injury from
proposed hazardous operations, and where no reasonable measures can be taken to
avert these risks. The plan shall include an explanation of what the specific
risks and hazards are and shall indicate where access has been enhanced to com-
pensate for the area closed due to the dangerous or hazardous conditions. Public
access shall be provided in accordance with (n)liii; and

(2) A listing of the normal operating hours for the marina;

5. Once a marina access plan has been approved by the Department, any proposed
changes to that plan shall require additional Department review and approval,
regardless of whether or not a permit modification is also required. For exam-
pPle, a change in the marina's operating hours that would not require a permit or
permit modification, would result in a change in the public's ability to use the
public access and therefore requires review by the Department. In support of a
request to amend the approved plan under this paragraph, the applicant shall
submit to the Department the approved plan updated to reflect the proposed
change(s). This submission shall provide information with reference to the re-
quested change(s) to the plan and shall detail how the proposed change(s) af-
fects the approved plan. If the proposed change(s) result in curtailment of pub-
lic access hours or reduction in any way of public access, the submission shall
additionally specify proposed changes to offset proposed reductions in public
access.

(p) Except in accordance with the Hudson River Waterfront Area at N.J.A.C. 7:7E-
3.48, and Atlantic City at N.J.A.C. 7:7E-3.49, development which is proposed to
be located on an existing pier shall provide public access in accordance with
the type of development being proposed, that is, commercial, residential, indus-
trial or public, homeland security or ports (see (n)l, 2, 3, 4 or 5, respective-
ly, above).

(gq) For coastal permit applications that include beach and dune maintenance ac-
tivities, existing public access shall be maintained or equivalent onsite public
access shall be provided regardless of whether the loss of access is temporary
or permanent. Equivalent [page=795] public access shall include access that pro-
vides for opportunities to participate in the same activities, such as fishing,
swimming, or passive recreation, in the same manner and by the same number of
people as in the existing public access area.

(r) For applicants obtaining permits to conduct shore protection projects along
the shores of the Atlantic Ocean, Sandy Hook Bay, Raritan Bay or Delaware Bay,
and/or estuaries directly connected therewith, under the guidance of, and with
participation by, the Army Corps of Engineers (ACOE), access shall be provided
in accordance with the ACOE Planning Guidance Notebook Section IV- Hurricane and
Storm Damage Prevention (CECW-P Engineer Regulation 1105-2-100, April 22, 2000),
incorporated herein by reference, as amended and supplemented. The ACOE guidance
states, "Reasonable access is access approximately every one-half mile or less,"
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and further states, "lack of sufficient parking facilities for the general pub-
lic (including nonresident users) located reasonably near and accessible to the
project beaches may constitute a restriction on public access and use, thereby
precluding eligibility for Corps participation.”" (See section E-24d., Public Use
and its Relation to Federal Participation, provisions (2) and (3).)

[(g)] (s) (No change in text.)

[(h)] (t) Public access to tidal waterways and their shores shall be clearly
marked. Department approved public access signs shall be installed at each pub-
lic accessway, public access area and/or public parking area at the development
site and maintained in perpetuity by the permittee and its successors in title
and interest. [N.J.A.C. 7:7E-8.11(p) contains the standards for signs for munic-
ipalities that participate in Shore Protection Program funding. Subsection (q)
below contains the standards for signs for municipalities, counties and nonprof-
its that receive Green Acres funding for a Green Acres project site.]

[(1)] (u) Activities that have the effect of discouraging or preventing the ex-
ercise of public trust rights, as described at N.J.A.C. 7:7E-3.50, are prohibit-
ed. These activities include, but are not limited to, requiring photographic
identification, requiring a liability waiver, requiring the purchase of drinks
or food from a specific vendor, or prohibiting bringing beach equipment such as
blankets or beach chairs.

[ (J) Parking shall be provided for the public to access tidal waterways and
their shores, except where public access is not required in accordance with (f)6
above or the project is limited in scope in accordance with (f)7 above. Subsec-
tion (p) below contains the parking standards for municipalities that partici-
pate in Shore Protection Program funding. Subsection (g) below contains the
parking standards for municipalities, counties and nonprofits that receive Green
Acres funding for a Green Acres project site. All other development shall pro-
vide parking as follows:

1. For developments which propose to reduce existing on-street or off-street
parking that is used by the public for access to tidal waterways and their
shores, mitigation for the loss of these public parking areas shall be required
at a minimum creation to loss ratio of 1:1. This mitigation shall occur through
the creation of new parking spaces within the proposed development site or at
another location within 250 feet of the proposed development site, except as
provided at (j)1i below:

i. For public roadway projects, where mitigation cannot be accomplished within
250 feet of the proposed development site, mitigation shall occur within one-
quarter mile of the proposed development site;

2. The area set aside for off-street parking shall be dedicated for public ac-
cess parking through the recording of a conservation restriction maintaining the

parking spaces in perpetuity; and

3. The area set aside for on-street parking shall be dedicated for public access
parking through municipal ordinance.]

[(k)] (v) (No change in text.)

(w) If a public accessway is chosen to satisfy the public access requirement in
(n) and (o) above, the accessway shall provide a minimum width of 10 feet free
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of obstructions to public access. Amenities such as public benches, litter or
recycling receptacles, and lighting fixtures are provided to enhance public ac-
cess and shall not be considered obstructions.

[ (1) Development on or adjacent to tidal waterways and their shores shall incor-
porate fishing access and associated amenities to the maximum extent practicable
within the area provided for public access. In the case of a beach, fishing ac-
cess shall not be required in areas designated for swimming during hours desig-
nated for swimming.]

[(m)] (x) A fee for use of bathing and recreational facilities and safeguards,
such as lifeguards, toilets, showers, and parking, at publicly or privately
owned beach or waterfront areas, may be charged in accordance with [(m)1l] (x)1
through 6 below. However, no fees shall be charged solely for access to or use
of tidal waterways and their shores. The fee schedule and documentation of com-
pliance with this paragraph shall be submitted to the Department by the permit-

tee[, Shore Protection Program participant or recipient of Green Acres funding
for a Green Acres project site,] and its successors in title and interest upon
request.

1.-6. (No change.)

[(n)] (y) The areas set aside for public access to tidal waterways and their
shores shall be permanently dedicated for public use through the recording of a
Department approved conservation restriction under the New Jersey Conservation
Restriction and Historic Preservation Restriction Act, N.J.S.A. 13:8B-1 et seq.,
maintaining the publicly dedicated areas in perpetuity. [Subsection (p) below
contains the conservation restriction standards for municipalities that partici-
pate in Shore Protection Program funding. Subsection (q) below contains the con-
servation restriction standards for municipalities, counties and nonprofits that
receive Green Acres funding for a Green Acres project site. N.J.A.C. 7:7E-8A.4
contains the recording requirements for all conservation restrictions.] A con-
servation restriction shall:

1. Be in the appropriate form and terms as specified and approved by the Depart-
ment;

2. Be recorded in accordance with the New Jersey Recording Act, N.J.S.A. 46:15-
1.1 et seq.;

3. Run with the property and be binding upon the property owner and the succes-
sors in interest in the property or in any part thereof; and

4. Be recorded in the office of the clerk of the county or the registrar of
deeds and mortgages of the county in which the development, project, or project
site is located.

i. Proof of recording shall be submitted to the Department prior to the com-
mencement of site preparation or construction, or permit effectiveness.

[ (0) No authorization or approval under this chapter shall be deemed to relin-
quish public rights of access to and use of lands and waters subject to public
trust rights.

(p) Municipalities that participate in Shore Protection Program funding through
a State Aid Agreement shall:
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1. Submit the following to the Department for approval prior to issuance of a
coastal permit:

i. A draft public access plan that meets the requirements of N.J.A.C. 7:7E-8A.2
and 8A.3 and a draft ordinance adopting the public access plan; and

ii. A draft Public Access Instrument that meets the requirements of N.J.A.C.
7:7E-8A.5;

2. Comply with (c) through (m) above, as applicable for municipally held lands
on or adjacent to tidal waterways and their shores. Compliance with (e) above
will be required only at a shore protection project, including beach nourish-
ment, proposed along one of the waterways listed at (e) above and not for other
municipally held lands;

3. Prior to commencement of construction, including beach nourishment, provide
public access to all tidal waterways and their shores on or adjacent to lands
held by the municipality;

4. Prior to commencement of construction, including beach nourishment, adopt the
ordinance and record the Public Access Instrument approved by the Department
pursuant to (p)l above;

5. Prior to commencement of construction, including beach nourishment, repeal
any ordinance that limits access to or use of tidal waterways and their shores
or is in conflict with the Public Trust Doctrine;

6. Not enact or adopt ordinances or engage in activities in conflict with public
access to or use of tidal waterways and their shores, such as the placing of
signs, structures, vegetation, parking restrictions or any other means, that
limit access to or use of tidal waterways and their shores;

[page=796] 7. For shore protection projects, including beach nourishment, de-
scribed in the State Aid Agreement and located on or adjacent to the Atlantic
Ocean, Sandy Hook Bay, Raritan Bay or Delaware Bay and their shores:

i. Prior to commencement of construction, including beach nourishment, record in
accordance with N.J.A.C. 7:7E-8A.4, a Department-approved conservation re-
striction that maintains the following areas for public access in perpetuity:

(1) The entire shore protection project, except those portions of jetties and
groins on which public access is not required in accordance with (p)7ii below,
and where the shore protection project is a structure, the entire beach or shore
outshore of the project;

(2) The public accessways held by the municipality that lead to or provide ac-
cess to tidal waterways and their shores and are not listed in the Public Access
Instrument approved by the Department pursuant to (p)l above, including paths,
trails, dune walkovers/walkways, and piers, and public accessways proposed pur-
suant to (p)7iii below; and

(3) All parking areas identified in (p)7v below;

ii. Immediately upon completion of construction, including beach nourishment,
provide public access to the entire shore protection project, and where the
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shore protection project is a structure, the entire beach or shore outshore of
the project. Public access is not required to those portions of jetties and
groins where it is demonstrated that access poses an extraordinary risk of inju-

ry;

iii. Immediately upon completion of construction, including beach nourishment,
provide public accessways to the shore protection project, and where the shore
protection project is a structure, the entire beach or shore outshore of the
project. The linear distance between public accessways shall not exceed one-
quarter mile for the length of the shore protection project, as measured gener-
ally parallel to the beach/shore, except as provided at (p)7iii(l) below. In ar-
eas where existing public accessways, including, but not limited to, streets,
roads, paper streets, paths, trails, easements, dune walkovers/walkways, piers
and other dedicated public rights-of-way are closer than one-quarter mile apart,
the number of existing access points shall not be reduced;

(1) The linear distance between public accessways can exceed one-quarter mile
provided:

(A) The average interval between public accessways to the shore protection pro-
ject within the municipality is one-quarter mile; and

(B) In no case is the interval between public accessways greater than three-
eighths mile;

iv. Immediately upon completion of project construction, the public restroom fa-
cilities that are identified in the approved public access plan required in ac-
cordance with (p)1l above and located within the project area and within one-
quarter mile of the project area, as measured generally parallel to the
beach/shore, shall be open to the public for use. The restroom facilities shall
be open to the public for use from the beginning of Memorial Day weekend through
September 30, at minimum;

v. Immediately upon completion of project construction, provide parking suffi-
cient to accommodate public demand to access the project and the beach capacity
of all beaches within the municipality along that portion of the waterway on
which the project occurs. The Department may allow a reduction in the number of
parking spaces required upon documentation that the municipality has exhausted
all possibilities to provide the required number of parking spaces. Alternative
methods of providing adequate parking that must be considered include land ac-
quisition, restriping or reconfiguring parking, removing existing parking re-
strictions and providing remote/offsite parking with shuttle service; and

vi. Immediately upon completion of construction, including beach nourishment,
install Department approved public access signs at each public accessway to the
shore protection project, except at jetties and groins that are not designed for
public use. Signs shall be maintained in perpetuity by the participant in Shore
Protection Project funding;

8. For shore protection projects, including beach nourishment, described in the
State Aid Agreement and located on or adjacent to waterways other than the At-
lantic Ocean, Sandy Hook Bay, Raritan Bay or Delaware Bay and their shores:

i. Prior to commencement of construction, including beach nourishment, record in
accordance with N.J.A.C. 7:7E-8A.4, a Department-approved conservation re-
striction that maintains the following for public access in perpetuity:
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(1) The entire shore protection project, except for those portions of jetties
and groins on which public access is not required in accordance with (p)8ii be-
low;

(2) The public accessways held by the municipality that lead to or provide ac-
cess to the shore protection project and are not listed in the Public Access In-
strument approved by the Department pursuant to (p)l above, including paths,
trails, dune walkovers/walkways, and piers, and public accessways proposed pur-—
suant to iii below; and

(3) All parking areas identified in (p)8iv below;

ii. Immediately upon completion of construction, including beach nourishment,
permit public access to the entire shore protection project. Public access 1is
not required to those portions of jetties and groins where it is demonstrated
that access poses an extraordinary risk of injury;

iii. Immediately upon completion of construction, including beach nourishment,
provide accessways along a linear shore protection project, including a beach
nourishment project, of one-half mile or more in length at an interval not to
exceed one-quarter mile as measured parallel to the shore protection project
structure or nourished beach;

iv. Immediately upon completion of project construction, provide parking suffi-
cient to accommodate public demand to access the entire project, taking into ac-
count the availability of existing public parking; and

v. Immediately upon completion of construction, install Department approved pub-
lic access signs at the site of the shore protection project, except at jetties
or groins that are not designed for public use. Signs shall be maintained in
perpetuity by the participant in Shore Protection Project funding;

9. Within 180 days of completion of an emergency shore protection project, in-
cluding beach nourishment, comply with (p)l through 8 above; and

10. Any municipality that participates in Shore Protection Program funding after
December 17, 2007, that undertakes any action that is determined by the Depart-
ment to be in conflict with this section or the Public Trust Doctrine, will be
required to take corrective action within 30 days of notification by the Depart-
ment of the conflict with this regulation or the Public Trust Doctrine. If the
Shore Protection Program funding participant does not take corrective action, or
if the corrective action taken is not adequate, then the Department may:

i. Withhold Shore Protection Program funding;

ii. Terminate the State Aid Agreement;

iii. Demand immediate repayment to the Shore Protection Fund of all Shore Pro-
tection Program funding for the project(s) in which the municipality participat-
ed; and/or

iv. Pursue any other specific remedies in the State Aid Agreement.

(gq) To be eligible for Green Acres funding for a Green Acres project site, a mu-
nicipality, county, or nonprofit organization shall comply with (g)l through 5
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below. For the purposes of this subsection, the "Green Acres project site" is
the land that is the subject of an application for Green Acres funding that con-
tains or is adjacent to tidal waterways and their shores. Applicants for Green
Acres funding for a Green Acres project site shall:

1. Submit to the Department for approval, as part of an application for Green
Acres funding for a Green Acres project site, a public access plan that meets
the requirements at N.J.A.C. 7:7E-8A.2 and 8A.3, and, if the applicant is a mu-
nicipality, a Public Access Instrument that meets the requirements of N.J.A.C.
7:7E-8A.5. In lieu of these documents, any applicant may submit a certification
described at (g)li below.

i. The certification shall certify that, within 90 days of receipt of the letter
from the Department pursuant to N.J.A.C. 7:36 notifying the applicant that its
application for Green Acres funding has been approved, the applicant shall:

(1) Submit such public access plan;
(2) Comply with (g)2 through 5 below; and

(3) For an applicant that is a municipality, submit a Public Access Instrument
complying with N.J.A.C. 7:7E-8A.5;

[page=797] ii. An applicant that is a municipality or county shall also submit
with the plan, a draft ordinance adopting the public access plan;

2. If not submitted as part of an application for Green Acres funding for a
Green Acres project site all documents at (g)li and ii above, within 90 days of
receipt of the letter from the Department pursuant to N.J.A.C. 7:36 notifying
the applicant that its application for Green Acres funding has been approved,
submit to the Department for approval. The Department will not enter into a
Green Acres project agreement pursuant to N.J.A.C. 7:36 prior to Department ap-
proval of the public access plan and Public Access Instrument, as applicable;

3. Comply with (c) through (m) above, as applicable. Compliance with (e) above
will be required only where the project site is located along one of the water-
ways listed at (e) above.

4. Provide public access to all tidal waterways and their shores on or adjacent
to lands held by the applicant;

5. Not enact or adopt ordinances or engage in activities in conflict with the
Public Trust Doctrine, such as the placing of signs, structures, vegetation,
parking restrictions or any other means, that limit access to or use of tidal
waterways and their shores;

6. In addition to complying with (g)1 through 5 above, an applicant that is a
municipality shall:

i. Prior to disbursement of Green Acres funding for a Green Acres project site,
repeal any ordinance that limits access to and use of tidal waterways and their
shores or is in conflict with the Public Trust Doctrine; and

ii. Prior to disbursement of Green Acres funding for a Green Acres project site,
adopt the ordinance adopting the public access plan required at (g)lii above and
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record the Public Access Instrument approved by the Department pursuant to (q)l
or 2 above, respectively;

7. In addition to complying with (qg)l through 5 above, prior to disbursement of
Green Acres funding for a Green Acres project site, an applicant that is a coun-
ty shall adopt an ordinance adopting the public access plan approved by the de-
partment pursuant to (g)l and 2 above;

8. Immediately upon disbursement of Green Acres funding for a Green Acres pro-
ject site, provide public access along the tidal waterway and its entire shore
at the Green Acres project site;

9. Immediately upon disbursement of Green Acres funding for a Green Acres pro-
ject site, provide at least one accessway to the tidal waterway, its shore and
the project site across land held by the recipient of Green Acres funding. Addi-
tional accessways shall be provided as necessary given the size, location, and
proposed use of the site;

10. Immediately upon disbursement of Green Acres funding for a Green Acres pro-
ject site, install and maintain in perpetuity Department approved public access
signs at each public accessway and/or public access area at the project site;

11. Immediately upon disbursement of Green Acres funding for a Green Acres pro-
ject site, record a Department-approved conservation restriction maintaining the
following areas for public access in perpetuity. All lands held by the munici-
pality or county for recreation and conservation purposes also must be listed on
the Recreation and Open Space Inventory for the municipality and county, respec-
tively, as required by Green Acres as a condition of funding pursuant to
N.J.A.C. 7:36.

i. The project site;

ii. The public accessways held by the municipality that lead to or provide ac-
cess to tidal waterways and their shores and are not listed in the Public Access
Instrument, including paths, trails, dune walkovers/walkways, and piers and pub-
lic accessways pursuant to (gq)9 above; and

iii. All parking areas identified in (q)12 below;

12. Within 10 days of completion of a Green Acres funded development for a Green
Acres project site or within 180 days of disbursement of Green Acres funding for
acquisition for a Green Acres project site, provide public restrooms and parking
for the project site as directed by the Department based on the proposed use of
the project site and the nature and extent of public demand; and

13. Any Green Acres funding recipient for a Green Acres project site that, after
December 17, 2007, undertakes any action that is determined by the Department to
be in conflict with the Public Trust Doctrine, will be required to take correc-
tive action within 30 days of notification by the Department of the conflict
with the Public Trust Doctrine. If the Green Acres funding recipient for a Green
Acres project site does not take corrective action, or if the corrective action
taken is not adequate, then the Department may:

i. Withhold Green Acres funding;
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ii. Terminate the Green Acres Project Agreement executed pursuant to N.J.A.C.
7:36; and/or

iii. Demand immediate repayment of all Green Acres funding that has been dis-
bursed to funding recipient.]

[(r)] (z) (No change in text.)
7:7E-8.12 Scenic resources and design
(a) - (c) (No change.)

(d) In all areas, except the Northern Waterfront region, the Delaware River Re-
gion and Atlantic City, new coastal development adjacent to a bay or ocean or
bayfront or oceanfront, beach, dune or boardwalk and higher than 15 feet in
height measured from the existing grade of the site or boardwalk shall comply
with the following, unless it meets the requirements at (e) or (f) below:

1.-2. (No change.)
(e) (No change.)

(f) Federal, State, county, or municipal development projects which are located
adjacent to a bay or ocean or bayfront or oceanfront, beach, dune or boardwalk,
and are greater than 15 feet in height measured from the existing grade of the
site or boardwalk need not comply with the setback requirements in (d)2 above
provided that the development contains design elements that enhance physical or
visual public access to the waterfront beyond that which would be afforded by
strict compliance with (d)2 above and the development, as proposed, would remain
in compliance with N.J.A.C. 7:7E-3.50.

[(£)] (g) (No change in text.)



